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Re cent crit i cism of the le gal pro fes sion for con -
trib ut ing to an in creas ingly li ti gious so ci ety in
Aus tra lia has pro vided an im pe tus for the
courts to take a harder line with per sonal in -
jury cases.

Well be fore the pas sage of the Civil Li a bil ity Act
2003 (Qld) and other leg is la tion im ple ment ing re -
forms called for by the Ipp re port,1 the courts had be -
gun to turn the tide back to ward the de fen dant, par -
tic u larly in oc cu pier’s li a bil ity cases.2

Such a trend could be traced from the High Court’s 
de ci sion Ghantous v Hawkesbury City Coun cil,3

where the ma jor ity of the court4 stated:
“It is in the na ture of walk ing in the out doors
that the ground may not be as even, flat or
smooth as other sur faces. . . . per sons or di narily
will be ex pected to ex er cise suf fi cient care by
look ing where they are go ing and per ceiv ing and
avoid ing ob vi ous haz ards . . . Of course, some al -
low ance must be made for in ad ver tence. Cer tain
dan gers may not be readily per ceived be cause of
in ad e quate light ing or the na ture of the dan ger,
or the sur round ing area. . . . These haz ards will
in clude dan gers in the na ture of a trap or . . . of a
kind call ing for some pro tec tion or warn ing.”

Even in cases where the plain tiff sus tained ter ri ble 
in ju ries, the courts were re luc tant to find neg li gence
with out com pel ling jus ti fi ca tion.5

There then fol lowed an av a lanche of mat ters
where plain tiffs’ claims against oc cu pi ers were dis -
missed.6 Cases where once the courts might have
drawn fa vour able in fer ences for plain tiffs also failed.

In Miller v Coun cil of the Shire of Livingston &
Anor7 the plain tiff was found ly ing se ri ously in jured
be low a road. There were no wit nesses to the event
and the plain tiff had no rec ol lec tion of how or why he 
fell. The court was asked to draw an in fer ence that
he had prob a bly put his foot into a gap be tween a
con crete path and a fence and stum bled across a
fence be cause it was too low to be safe. The trial
judge found and the Court of Ap peal up held that:

“The foot path it self was safe. It had been in use
for some years with out com plaint to the Coun cil.
It was flat, well lit and its lim its clearly de fined.
What ever may have been the state of the fence,
there is no ba sis for con clud ing that it was caus -
ative of the in jury un less there is ev i dence to es -
tab lish if and how the Plain tiff came to fall over
it.
“ . . . I am not sat is fied the Plain tiff has dis -
charged the onus of es tab lish ing that the hy -
poth e sis re lied upon by him oc curred or was
more prob a ble than any other in fer ence that
may have been drawn from the ev i dence. It is not 
in ev i ta ble that the fence which I have found . . .
to be in ad e quate and sub stan tially be low the de -
sign height . . . was caus ative of the in jury.”

How ever, as Jus tice Young AO re cently re marked,

“it seems the tide is turn ing back”.8 In Junkovic v
Neindorf,9 the Full Court of the Su preme Court of
South Aus tra lia found that a home owner had
breached a duty of care to an en trant who had come
onto her prop erty for the pur poses of at tend ing a ga -
rage sale. The plain tiff had trip ped on an un even
joint be tween two slabs of the con crete drive way.
The ma jor ity of the court (Doyle CJ dis sent ing)
found at para 105:

“Ms Neindorf in vited the pub lic at large to at -
tend her pre mises. . . . In tend ing pur chas ers had
no al ter na tive but to ap proach the goods for sale
by us ing the drive way . . . it could be ex pected the
at ten tion of en trants might be drawn to goods on 
dis play . . . As a re sult, through lack of aware -
ness, an en trant could trip, stum ble or fall and
suf fer in ju ries. All this was readily fore see able.
. . . A sim ple warn ing at the en trance to the prop -
erty to take care – dan ger ous [or un even] drive -
way could have been erected. . . . Some form of
bar rier could have been placed over or around
the dan ger ous area. . . . She had the ca pac ity and
op por tu nity to as sess po ten tial haz ards and take
steps to re move or mini mise those haz ards. . . . A
real risk of in jury should be elim i nated un less
the cost of do ing so is dis pro por tion ate to the
risk.”

The above case is an ex am ple of how lower courts
are tend ing to erode the ‘Ghantous’ prin ci ple, which
em bod ies a high ex pec ta tion that peo ple will take
rea son able care for their own safety by dis tin guish -
ing be tween du ties owed by a com mer cial oc cu pier
and that owed by a pub lic au thor ity.
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In Wyong Shire Coun cil v Vairy/Mul li gan v Coffs
Har bour City Coun cil,10 the court said:

“It would be wrong to el e vate the ob vi ous ness
fac tor into some doc trine or gen eral rule of law.
. . . All the cir cum stances must be looked at of
which the ob vi ous ness of the risk is only one.”

Fur ther, in Burns v State of Queensland,11

Chester man J held that the de fen dant’s ar gu ment
that the plain tiff’s case should fail be cause the haz -
ard on which he in jured him self was ob vi ous:

“Over stated the ef fect of the au thor i ties. The
fact that a dan ger is ob vi ous, or such that could
be avoided by the ex er cise of the de gree of care
or di narily ex er cised by a mem ber of the pub lic,
will al ways be highly rel e vant to the ques tion
whether the oc cu pant on whose pre mises the
dan ger ex ists has failed to take rea son able care
for the safety of en trants. In deed it will usu ally
be de ci sive but in the end it is a ques tion of fact
whether an oc cu pier took rea son able care to pro -
tect an en trant against a dan ger which was
readily ap par ent.”

This sway ing of the pen du lum, begs the ques tion
of how the courts will deal in the fu ture with the
thorny is sue of im pos ing li a bil ity on an oc cu pier for
the crim i nal acts of an other. If the courts con tinue to
move away from ‘in sur ers have deep pock ets’ pol icy
con sid er ations and place con tin ued em pha sis on the
in di vid ual tak ing care for their own safety, what
pros pects will a per son in jured on an other’s prop erty 
by the crim i nal acts of a third party have of suc cess -
fully claiming against that occupier?

The Mod bury im mu nity 
With re spect to crim i nal ac tiv i ties of oth ers, Dixon

J laid down the guid ing prin ci ple in Smith v Leurs12

where he stated, “The gen eral rule is that one man is
un der no duty of con trol ling an other man to pre vent
his do ing dam age to a third”.

In Mod bury Triange Shop ping Cen tre v Ansel13

(‘Mod bury’), the court held that the duty of an oc cu -
pier does not gen er ally ex tend to tak ing rea son able
care to pre vent phys i cal in jury to a per son re sult ing
from the crim i nal be hav iour of third par ties on their
land (‘the Mod bury im mu nity’). There are of course
ex cep tions to the rule, how ever, it is sug gested that if
the hard ened stance of the court con tin ues such ex -
cep tions will arise rarely and not be ex panded lightly.

Ac cord ing to Heydon JA (as he then was):
“an oc cu pier of land owes a duty to en trants in
re la tion to its phys i cal state and con di tion. The
duty is not to make pre mises as safe . . . as rea -
son able care and skill on the part of any one can
make them . . . The duty is only to take what care
is rea son able in the cir cum stances. . . . Oc cu pi ers
lack the con trol and knowl edge of the be hav iour
of un pre dict able but po ten tially crim i nal third
par ties which they pos sess or ought to pos ses of
the phys i cal state of their land.”14

Gleeson CJ out lined the pri mary pol icy con sid er -
ation for not im pos ing such a duty when he said:

“The con duct which caused the first re spon -
dent’s in ju ries was de lib er ate crim i nal wrong do -
ing. By its very na ture that con duct is un pre dict -
able and ir ra tio nal. It oc curs de spite so ci ety de -
vot ing its re sources to de ter ring and pre vent ing
it through the work of the po lice forces and the
pun ish ment of those of fend ers who are caught.

That is, such con duct oc curs de spite the ef forts
of so ci ety as a whole to pre vent it. Yet the re spon -
dent’s con ten tion is that a par tic u lar mem ber of
that so ci ety should be held li a ble for not pre vent -
ing it.”15

Ex cep tions to the Mod bury im mu nity
In what cir cum stances will the court be per suaded

to de part from this gen eral prin ci ple?
Heydon JA in Ashrafi placed par tic u lar em pha sis

on “con trol” lead ing to “spe cial re la tion ships”. He
said:

“The re la tion ship of an em ployer and em ployee
is one which the law has for a long time been ex -
cep tion ally so lic i tous for the em ployee’s in ter -
ests inter alia be cause of the con trol which the
em ployer has over the in ci dents of the re la tion -
ship. The re la tion ship of school and pu pil is one
which the pu pil can be ex cep tion ally vul ner a ble
by rea son of youth and in ex pe ri ence and in
which the school has the mea sure of con trol. It is
in her ent in re la tion ship of bailor and bailee that
the bailee has a duty to take rea son able care to
keep goods bailed safe against third par ties in -
clud ing crim i nal third par ties, be cause the
bailee, by rea son of its con trol of the goods, is in
the best po si tion to ful fil it. Strang ers can not
con trol the chil dren of oth ers, but par ents are
sup posed to be able. A gaoler has con trol over
pris on ers and con trol im ports re spon si bil ity.”16

Thus if there is a sig nif i cant mea sure of con trol
over the of fender, there may be an ar gu ment that the 
Mod bury im mu nity should not be ap plied. Heydon
JA went on to say:

“The High Court made it plain that the ‘spe cial
re la tion ships’ do not con sti tute a closed list of
cat e go ries; nor are the bound aries of each par tic -
u lar cat e gory fixed, be cause ul ti mately each cat -
e gory rests on par tic u lar cir cum stances which
make it just to im pose li a bil ity.
“A fa mous in stance of par tic u lar cir cum stances
of that kind is Haynes v Har wood [1935] 1 KB
146 where the De fen dant’s carter cre ated a
source of dan ger by leav ing a horse-drawn van
un at tended in a crowded street. The horses
bolted when a boy threw a stone at them. A po -
lice of fi cer who suf fered in ju ries in stop ping the
horse be fore they in jured oth ers was held en ti -
tled to re cover dam ages from the De fen dant. To
be ren dered li a ble for hav ing cre ated a source of
dan ger, of course, is to be ren dered li a ble for
more than mere in ac tion. In deed, the cat e gory of 
‘spe cial cir cum stances’ or ‘a spe cial re la tion ship’ 
can ob vi ously over lap with cases where li a bil ity
is found be cause of ‘a high de gree of cer tainty
that harm will fol low from lack of ac tion’ . . . ”17

If the plain tiff is not a part of these re cog nised ‘spe -
cial re la tion ship’ cat e go ries listed above, how else
can they avoid the Mod bury im mu nity? It ap pears
there may be two other al ter na tives:

(a) where the oc cu pier has a high degree of
certainty that harm will fol low from lack of ac tion; or

(b) the oc cu pier failing to con trol ac cess to or con -
tin ued presence on the pre mises. This ex cep tion pri -
mar ily con cerns the du ties of ho tel own ers with re -
spect to ex clud ing or eject ing in tox i cated per sons.

It is pro posed to deal with each of these three ex -
cep tions be low.
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1 The ‘spe cial re la tion ship’ ex cep tion
In Mod bury, Gaudron J said:

“There are sit u a tions in which there is a duty of
care to warn or take other pos i tive steps to pro -
tect an other against harm from third par ties.
Usu ally, a duty of care of that kind arises be cause 
of spe cial vul ner a bil ity on the one hand, and on
the other a spe cial knowl edge, the as sump tion of
a re spon si bil ity or a com bi na tion of both. Those
sit u a tions aside how ever, the law is, and in my
view should be, slow to im pose a duty of care on a
per son with re spect to the ac tions of third par -
ties over whom he or she has no con trol.”18

As in di cated above, the re cog nised cat e go ries of
‘spe cial re la tion ship’ are em ployer/em ployee;
bailor/bailee, par ent/child, gaoler/pris oner and
school/stu dent. Ar gu ably, such a re la tion ship can be
found be tween other per sons in the right cir cum -
stances.

In Club Italia (Gelong) Inc. v Ritchie19 a po lice man
was in jured in a brawl at a so cial club. Se cu rity staff
em ployed by the club had re cog nised his as sail ant as
a trou ble maker but they had not ejected him for fear
of es ca lat ing hos til i ties. The po lice had been to the
pub about an hour be fore the brawl and per formed a
‘walk through’. They agreed to re turn later. They
had not been ad vised that the sit u a tion had sub se -
quently de te ri o rated. When they re turned there was 
wide spread fight ing. An in jured po lice man sued the
club suc cess fully. The Vic to rian Court of Ap peal
found that there was a ‘spe cial re la tion ship’ be tween 
the club and the po lice man de riv ing from the club’s
abil ity and its duty to con trol ag gres sive pa trons.

How ever, in Pro pri etors of Strata Plan 17226 v
Drakulic,20 the plain tiff was in jured as she re turned
home from work at about 2.45am af ter be ing at -
tacked by an in truder in the en trance foyer to her
unit com plex.

The prop erty man ager had dis armed the lock ing
mech a nisms to the door giv ing en try from the drive -
way into the foy ers of the unit com plex due to com -
plaints that the lock oc ca sion ally stuck and thereby
pre vented en try. The trial judge, who found for the
plain tiff, ob vi ously placed con sid er able sig nif i cance
on this, stat ing:

“The as sault on the Plain tiff oc curred in side the
build ing. It could not have hap pened if the en try
door had been locked and would prob a bly not
have hap pened . . . if the door had been ca pa ble of 
be ing locked . . . the lock to the en try door ought
not to have been dis armed and ren dered use less
un less a rea son ably safe al ter na tive sys tem . . .
was in stalled at the time.”

The trial judge found that there was a ‘spe cial re la -
tion ship’ ex ist ing be tween the unit pro pri etor and
unit oc cu pier.

How ever, Heydon JA found no such re la tion ship
ex isted as:

“the De fen dants did not have any par tic u lar con -
trol over third par ties who might com mit crimes. 
They had no spe cial knowl edge about them. The
Plain tiff had no spe cial vul ner a bil ity within the
build ing which ex ceeded her vul ner a bil ity just
be fore cross ing the out side bound ary of the land
on which it was built . . .
“It is plain that the re la tion ship of unit owner
and body cor po rate . . . [is] not [a re la tion ship] of

the type re cog nised as spe cial un der the ex ist ing
case law. . . . in search ing for a spe cial re la tion -
ship . . . it is nec es sary to re mem ber what
Gleeson CJ said in the Mod bury case at [35]:

‘The prin ci ple can not be ne gated by list ing all
the par tic u lar facts of the case and ap ply ing to
the sum of them the ques tion – beg ging char ac -
teri sa tion that they are spe cial. There was
noth ing spe cial about the re la tion ship be -
tween the ap pel lant and the first re spon dent.
There was noth ing about the re la tion ship
which rel e vantly dis tin guished him from large
num bers of mem bers of the pub lic who might
have busi ness at the cen tre, or might oth er -
wise law fully uti lise the carpark. Most of the
facts said to make the case spe cial are, upon
anal y sis, no more than ev i dence that the risk
of harm to the first de fen dant was fore see -
able.’ . . .

“If new cat e go ries of ‘spe cial’ re la tion ship are to
be cre ated within which a de fen dant is to be li a -
ble for the crim i nal acts of third par ties, the step
is not merely fac tual. It would in volve a mat ter of 
law – in deed a change in the law. A change in the
law of that or der of sig nif i cance is not some thing
that this Court should un der take. It is a mat ter
for the High Court.”21

There fore, Heydon J has moved to the view that
the cat e go ries of the spe cial re la tion ship are closed
un til such time as they are fur ther ex tended by the
High Court.

Also of in ter est in the Drakulic case is how His
Hon our rec on ciled the ‘fail ing to con trol ac cess’ ex -
emp tion. It was ob vi ously ar gued that the de fen -
dants had failed to con trol the ac cess of the as sail ant
to the unit com plex by dis arm ing the lock. To this
Heydon JA re sponded:

“The locked door would not have con trolled the
as sail ant so far as he chose to at tack per sons con -
nected with the units out side the build ing, or af -
ter fol low ing them in, or af ter break ing the door.
. . . the De fen dants here had no con trol over the
as sail ant: they had no power to as sert con trol
over him, they could not as sert au thor ity over
him, they were not ex pected to be able to con trol
him as of right. . . . if it is right to say that the De -
fen dants had con trol over the as sail ant be cause
a locked en try door would have con trolled him, it 
would have been equally right to say that the De -
fen dant in the Mod bury case had con trol over
the crim i nals be cause a sys tem of de ny ing un -
author ised ac cess to the carpark could have con -
trolled them. . . . the pos si bil ity of re turn ing to a
lock ing door: is not a rel e vant form of con trol.”22

Heydon JA also made some in ter est ing ob ser va -
tions as to the con tent of the duty (if one was owed).
His Hon our was crit i cal of the trial judge’s find ing
that the duty owed was to pre vent harm to the plain -
tiff from the crim i nal con duct of the third party. He
said this was too high and would re quire en gag ing
armed guards. Heydon JA re it er ated that the duty of
a land lord of res i den tial pre mises is only to take such 
steps as are rea son able in the cir cum stances. It is not 
to make the pre mises safe for res i den tial us ers as
rea son able care and skill on the part of any one can
make them.

He said:
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“Sim i larly, if there is a duty in re la tion to crim i -
nals, it is only a duty to take those steps to pre -
vent harm from crim i nals which are rea son able
in the cir cum stances, not an ab so lute duty to
pre vent harm. The cir cum stances rel e vant to
rea son able ness are those which con trol the re -
sponse to a rea son able man to the risk: he would
con sider the mag ni tude of the risk; the de gree of
prob a bil ity of its oc cur rence; the ex pense; dif fi -
culty and in con ve nience of tak ing al le vi at ing ac -
tion; and any other re spon si bil i ties. . . . The out -
come of that pro cess for con sid er ation might be
that no re sponse was called for.”23

Rel e vantly, the plain tiff’s case would have also
failed on cau sa tion with Heydon JA stat ing that the
per son who at tacked the plain tiff was a de ter mined
crim i nal who had al ready gained en try, was dis -
guised, equipped with the means of sub du ing vic tims 
and armed with a dan ger ous weapon. Even if the
door were locked, it was prob a ble the as sail ant would 
have waited out side in a dark place and at tacked
there.

An other in stance where the New South Wales
Court of Ap peal de ter mined that the trial judge had
er ro ne ously found a ‘spe cial re la tion ship’ was the
mat ter of Parissis & Ors v Bourke.24

In this mat ter, the court was con sid er ing the li a bil -
ity of house hold ers in re spect of a party held by their
son at their house, af ter a con sid er able pe riod of
drink ing, one of the guests had taken to throw ing
meth yl ated spir its onto a smoul der ing bar be cue. A
flash back oc curred and the bot tle ex ploded, in jur ing
other guests.

The trial judge found that “the com bi na tion of
youth, al co hol and the pres ence of a dan ger ous sub -
stance [was] suf fi cient to put the Plain tiff and other
guests into the po si tion of a spe cial re la tion ship with
[the home own ers] and hence to re quire rea son able
steps to be taken to pro tect them from being burnt”.

The Su pe rior Court took a very dim view of this
find ing, stat ing that whilst the par tic u lar guest’s
con duct was prob a bly suf fi cient to es tab lish crim i nal 
liability:

“What ex cludes crim i nal be hav iour from the oc -
cu pier’s re spon si bil ity is not spe cif i cally its crim -
i nal ity but its ex treme na ture in re la tion to what
the oc cu pier could rea son ably fore see and should 
rea son ably con trol. When be hav iour is ex -
tremely un likely, ex tremely ir re spon si ble or oth -
er wise ex treme, it may be be yond the lim its of
the oc cu pier’s re spon si bil ity whether or not on
close con sid er ation it is sub ject to some crim i nal
sanc tion. Ex treme be hav iour can not be rea son -
ably fore see able be cause ei ther 1) the risk is rea -
son ably fore see able but the mat u ra tion of the
risk de pends on crim i nal be hav iour; or 2) the
risk is not rea son ably fore see able be cause the
mat u ra tion of risk de pends on un pre dict able
crim i nal be hav iour. If be hav iour is un pre dict -
able, the harm ful out come of the mat u ra tion of
the risk may not be rea son ably fore see able. [The
of fender’s] con duct was ob vi ously ex tremely
dan ger ous, and this must have been ob vi ous to
him, and that in my mind, is enough to place his
con duct out side the range of oc cu pier’s li a bil -
ity.”25

The court went onto say that, even if the in jury
was fore see able:

“The rea son able re sponse to such a risk was to
leave a group of 10 or 12 young adults, with their
li quor, to their own de vices. That is what prac ti -
cally ev ery adult in Aus tra lia would do. It is re -
mote from the re al i ties of Aus tra lian lives that
the el der gen er a tion would re main awake or
keep an eye ev ery few min utes on youn ger adults 
un til 2.00am or there abouts al though wish ing to 
re tire at about mid night. The mag ni tude of any
risk that an event would oc cur of the kind which
did oc cur, and the de gree of prob a bil ity of its oc -
cur ring were very slight.”

Im por tantly, the court said that the house hold ers
were not in any spe cial re la tion ship with the guest
and there was no es tab lished re la tion ship of so cial
host and guest in Aus tra lian neg li gence law.

In Riley v Fran cis,26 the plain tiff suf fered scar ring
when an other pa tron at a night club struck her in the 
face with a glass. The plain tiff had gone to the la dies
toi let when she was at tacked by a woman with whom 
she had been in a pre vi ous al ter ca tion. The plain tiff
was then set upon again by a male who struck her
hard in the face and held her to the wall. Se cu rity
staff in ter vened, drag ging away the male as sail ant.

As they went to re move the fe male as sail ant, she
threw a glass over one of the bouncer’s shoul ders,
hit ting the plain tiff in the face. The plain tiff’s claim
against the club failed on the ba sis that the bounc ers
had acted rea son ably in mak ing their first pri or ity to 
re move the male who was ac tu ally as sault ing the
plain tiff. Fur ther, the bouncer was un aware the fe -
male was hold ing a glass it was not rea son ably fore -
see able and that she might at tempt to in jure the
plain tiff whilst the bouncer, who was very large, had
po si tioned him self be tween them.

Es sen tially the find ing was that this was a ran dom
act that the bouncer could not readily have an tic i -
pated.

The op po site find ing was made in Wormald v Rob -
ert son.27 In this mat ter the plain tiff had at tended a
func tion at a ho tel. Rob ert son, an other pa tron, had
been jump ing on ta bles, break ing glass and mo lest -
ing other guests for about half an hour. Two com -
plaints were made to ho tel staff but noth ing was
done. Rob ert son con tin ued to mis be have for an other 
half an hour. He then grabbed a fe male friend of the
plain tiff. The plain tiff called out to him, then went
over to him and tapped him on the shoul der. Rob ert -
son swung around and smashed a glass beer jug into
the plain tiff’s face.

The Queensland Court of Ap peal found that:
“In ef fect, a pow der keg sit u a tion ex isted and
trou ble should rea son ably have been an tic i -
pated. . . . The Plain tiff’s ac tion would not have
been viewed as an ex ter nal fac tor plac ing a dif -
fer ent com plex ion on the pat tern of be hav iour at
the ho tel which the li censee was neg li gently ac -
cept ing and tak ing no steps to con trol. The
Plain tiff’s ap proach to Rob ert son was not a su -
per ven ing cause in any rel e vant sense. . . . The
ex act form of Rob ert son’s ag gres sion might not
have been pre dict able but the real like li hood was 
that be cause of his highly pro voc a tive con duct
some dis tur bance or vi o lence might be the out -
come and that one or other pa trons might be in -
jured.”

Here the sit u a tion de vel oped such that a real like -
li hood of vi o lence was im mi nent and the ho tel was

23 Ibid at [93].

24 [2004] NSW CA 373.

25 Parissis & Ors v Bourke [2004]

NSW 373 per Bryson JA at [60].

26 [1999] NSW CA 52.

27 (1992) Aust Tor ts per 81-180.

28 [2004] NSWCA 113.

29 The Home Of fice v Dorsett Yacht

Com pany Ltd [1970] AC 100.
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found to have a duty to in ter vene.
Thus, the thrust of later cases, par tic u larly from

the NSW Court of Ap peal, led by Heydon J, now of
the High Court, ap pears to be that the cat e go ries of
‘spe cial re la tion ship’ should not be readily ex tended. 
The courts have con ceded, how ever, that there has
been some over lap be tween the ‘spe cial re la tion ship’ 
ex cep tion and the duty to con trol presence on
premises.

As to the scope of the duty owed by a per son in a
spe cial re la tion ship, this is sue was ex am ined in The
State of New South Wales v Godfrey & Godfrey.28

Spigelman CJ stated:
“Dorsett Yacht,29 with its fo cus on the im me di ate 
vi cin ity of the gaol, may be based on the prop o si -
tion that a prison au thor ity should be taken to
still have con trol at that point, be cause the pos si -
bil ity of re cap ture is at its high est . . . If Dorsett
Yacht does rep re sent the law in Aus tra lia, its ap -
pli ca tion should, in my opin ion, be con fined to
the course of the es cape, where con trol is ca pa ble 
of be ing re as serted by the per sons who should
have pre vented the es cape. No such duty has
ever been found to en com pass con duct hun dreds 
of kilo metres from, and months af ter, an es cape.
. . . That a prison au thor ity has du ties within the
con fines of a prison, where it ex er cises a high de -
gree of con trol, can readily be ac cepted. . . . such a 
sit u a tion is not of the same char ac ter as that
which arises af ter an es cape, where, by def i ni -
tion, the au thor ity no lon ger has any el e ment of
con trol. . . . Con trol has been emphasised as a rel -
e vant fac tor in a num ber of cases . . . in sub -
stance, this is not a case about the abil ity to con -
trol the con duct of oth ers. This is a case about a
duty not to lose con trol.”30

In this in stance, in de ter mi nacy is sues weighed
against the im po si tion of such a duty.

With re spect to the is sue of when a breach will be
found when a spe cial re la tion ship does arise, some
re cent cases of the New South Wales Court of Ap peal
are again in struc tive. The State of New South Wales
v Fin nan,31 the re spon dent was a Year 9 school stu -
dent who had in jured his knee jump ing over a fence
whilst run ning away from a fel low stu dent who had
threat ened him.

That duty of care was owed was not in doubt. On
the is sue of breach, how ever, the Court of Ap peal,
over turn ing the trial judge’s de ci sion, found that the
plain tiff had not sat is fied the onus of proof in dem on -
strat ing a fail ure to take rea son able care by way of
su per vi sion in the “fleet ing mo ments”32 in which
these events took place.

Con trast that to the de ci sion in Bujdoso v State of
New South Wales33 where a pris oner had been se -
verely bashed whilst in a min i mum-se cu rity prison.
It was again not dis puted that the prison au thor ity
owed the plain tiff a duty of care be cause “the con trol
vested in a prison au thor ity is the ba sis of spe cial re -
la tion ship which ex tends to a duty to take rea son -
able care to pre vent harm stem ming from the un law -
ful ac tiv i ties of third par ties”.34

Again, the ques tion was whether there was a
breach. Here the trial judge had found there was no
such breach on the ba sis that in mates had passed
through ev ery pos si ble check be fore be ing put into a
low se cu rity, work re lease sec tion and they had much 
to lose if they stepped out of line. On ap peal, how -

ever, the plain tiff’s claim was up held on the ba sis
that:

1. There had been known breaches of trust;
2. The au thor i ties in fact knew the plain tiff had

been threat ened with ac tual vi o lence;
3. The plain tiff, as a paedophile, was at a greater

gen eral risk of vi o lence in any event.
4. The au thor ity had re duced the num ber of

guards for rea sons un re lated to pris oner safety.
“Those in con trol and who knew that the [Plain -
tiff] had been threat ened did not even in form the 
guard at the units . . . of this fact, and did not
even pro vide the [Plain tiff] with a more se cure
lock on his door. Noth ing was done. In my view
that was neg li gence.”35

2 High de gree of cer tainty
of harm ex cep tion 

The ex is tence of this ex cep tion is by no means cer -
tain. Gleeson CJ has com mented that:

“There may be cir cum stances in which, not only
is there a fore see able risk of harm from crim i nal
con duct by a third party, but, in ad di tion, the
crim i nal con duct is at tended by such a high de -
gree of foreseeability, and predicability, that it is
pos si ble to ar gue that the case will be taken out
of the op er a tion of the gen eral prin ci ple and the
law may im pose a duty to take rea son able steps
to pre vent it. . . . It is un nec es sary to ex press a
con cluded opin ion as to whether foreseeability
and predicability of crim i nal be hav iour could
ever ex ist in such a de gree that, even in the ab -
sence of some spe cial re la tion ship, Aus tra lian
law would im pose a duty to take rea son able care
to pre vent harm to an other from such be hav iour. 
It suf fices . . . as a mat ter of prin ci ple that such a
re sult would be dif fi cult to rec on cile with the
gen eral rule that one per son has no le gal duty to
res cue an other.”36

In the Mod bury case, ev i dence of il le gal ac tiv ity in
the area was that a res tau rant in the car park had
been bro ken into, there had been two at tempts to
break into an au to matic teller ma chine and the car
win dow of an em ployee in the video shop had been
smashed.

These events had oc curred over about a one-year
pe riod. Gleeson CJ said, “This does not in di cate a
high level or re cur rent, pre dict able crim i nal be hav -
iour” and was “no where near” enough to the en liven 
such an ex cep tion.37

3 Fail ing to con trol ac cess or
pres ence on pre mises ex cep tion 

The law in this re gard is also by no means set tled.
It cer tainly ap pears to be the area where most in -
roads into the Mod bury im mu nity can be made.

In TAB Ltd v Atlis,38 the court was di vided 2-1 on
the is sue of what the scope of duty was and whether
there had been a breach. The par tic u lar TAB was lo -
cated at a west ern sub urb of Syd ney. The pre mises
de scribed by Ipp JA as “small” with a “fam ily type at -
mo sphere” and “rel a tively se date”.

How ever on this par tic u lar oc ca sion, two in tox i -
cated men had be gun to swear loudly and be have of -
fen sively.

30 Spigelman CJ Ibid at para

[34-35] and [48-49].

31 [2004] NSWCA 314.

32 Ibid at [36].

33 [2004] NSW CA 307.

34 Ma son P in State of New South

Wales v Napier [2002] NSW CA

402 at [75].

35 Ipp JA, Ibid at [64].

36 Gleeson CJ, Mod bury, opcit at

[30]-[34].

37 Ibid at [34].

38 [2004] NSW CA 322.
ã
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Through out the course of the af ter noon they had
been asked to quieten down by an el derly pa tron, a
fe male em ployee of the TAB and the TAB man ager.
The el derly pa tron had rep ri manded the two youn -
ger men on three oc ca sions for their noisy be hav iour. 
On the third oc ca sion he told them to leave. One of
the men then threw a bot tle, strik ing the el derly
man in the face. He then grabbed the el derly man
around the neck. The in jured plain tiff, Mr Atlis,
tried to as sist by pull ing the drunken at tacker away.
He in jured his shoul der in the course of wres tling
this larger man.

Ipp JA in the ma jor ity, found that a duty was owed,
but ul ti mately dis missed the plain tiff’s claim.

The TAB of course re lied
upon the Mod bury im mu nity,
how ever, Ipp JA re ferred to
his own judg ment in South
Tweed Heads Rugby League
Foot ball Club Ltd v Cole39

(with which he said Heydon
JA and Santow JA agreed and
the High Court did not dis -
agree in the sub se quent ap -
peal), where he said that “The
gen eral duty on the part of the 
oc cu pier to take rea son able
care to avoid a fore see able risk 

of in jury to the en trant, or di narily con cerns risk of
in jury from the con di tion of the pre mises, but this is
not an in ev i ta ble lim i ta tion on the scope of the duty.
If, to the knowl edge of the oc cu pier, ac tiv i ties con -
ducted on the pre mises bring about a risk of in jury to 
the en trant, the cir cum stances may give rise to a
duty of care wide enough to en com pass a duty to take 
rea son able care to avoid fore see able risk of in jury
aris ing from those ac tiv i ties. Typ i cally, the fore see -
able risk of in jury in such a case is the risk of phys i cal 
in jury di rectly caused by the known ac tiv i ties on the
pre mises.”40

Ipp JA noted that the plain tiff’s com plaint in this
case was the fail ure to con trol the con tin ued pres -
ence of the two young men on the pre mises. He said
this dis tin guished it fun da men tally from Mod bury.
Ipp JA felt it fell squarely within the ex cep tion es -
poused by Hayne J where he said “The oc cu pier of
land has power to con trol who en ters and re mains on 
the land and has power to con trol the state or con di -
tion of the land”.41

The TAB also ar gued that no li quor was sold on the 
pre mises but Ipp JA said this was not con clu sive. Ipp
JA felt it was very much to the point that the man -
ager, at the time he spoke to the men, real ised their
ac tiv i ties on the pre mises con sti tuted a risk of in jury
to other pa trons. Ipp JA said that in his view, the cir -
cum stances were such as to give rise to the im po si -
tion of the duty on the claim ants to take rea son able
steps to pre vent in jury to other pa trons. His Hon our
said: “This con clu sion is sim ply the prod uct of the
con cept of rea son able ness.”

Ipp JA re ferred to Gleeson CJ’s state ment that:
“The con cept of care and care less ness them -
selves re quire closer def i ni tion. The po lice of fi cer 
in the case of Miss Tame made a mis take. In that
sense, he was care less. He made a slip; he no ticed 
the er ror within a fairly short time, and cor -
rected it. His er ror was the con se quence of a lack
of care. How ever, in the con text of the law of neg -

li gence, care less ness in volves a fail ure to con -
form to a le gal ob li ga tion. It does not nec es sar ily
in volve a mis take. It in volves the fail ure to pro -
tect the in ter ests of some one with whose in ter est 
the De fen dant ought to be con cerned. A def i ni -
tion of the ambit of a per son’s proper con cern for
oth ers is nec es sary for a de ci sion about whether
a De fen dant’s con duct amounts to ac tual neg li -
gence. The es sen tial con cept in the pro cess of
def i ni tion is rea son able ness. What is the ex tent
of con cern for the in ter ests of oth ers which it is
rea son able to re quire as a mat ter of le gal ob li ga -
tion, breach of which will sound in dam ages?”42

Gleeson CJ re ferred back to Lord Atkin’s test in
Donoghue v Stevenson where his Lord ship spoke of
the ef fects of acts or omis sions on “per sons who are
so closely and di rectly af fected by my act that I ought
rea son ably to have them in con tem pla tion as be ing
so af fected when I am di rect ing my mind to the acts
or omis sions which are called in ques tion”.43

Gleeson CJ said it was there fore the rea son able -
ness of a re quire ment the de fen dant should have cer -
tain per sons, and cer tain in ter ests, in con tem pla tion 
that de ter mines the ex is tence of a duty of care.

In the same vein, in Dovuro Pty Ltd v Wilkons
McHugh J emphasised that “If neg li gence law is to
serve a use ful so cial pur pose, it must or di narily re -
flect the fore sight, re ac tions and con duct of the or di -
nary mem bers of the com mu nity. . . . to hold De fen -
dants to stan dards of con duct that do not re flect the
com mon ex pe ri ence of the rel e vant com mu nity can
only bring the law of neg li gence, and with it the ad -
min is tra tion of jus tice, into dis re pute”.44

The en tirety of the NSW Court of Ap peal in the
TAB case were there fore pre pared to find that the
facts re moved the TAB from the Mod bury im mu nity.
This was on the ba sis that this was not an un an tic i -
pated or ran dom at tack from per sons un known. It
was as Ma son P put it “the very thing that Mr Young
was con cerned might hap pen” when he is sued his
ear lier warn ing to the two young men.

Where the Court of Ap peal dif fered was on
whether that duty had been breached. Ipp JA noted
that the trial judge’s con clu sion and the con clu sion
of Ma son P that the duty was breached be cause the
men were not re moved by po lice prior to the fight
tak ing place.

Ipp JA noted that the TAB did not em ploy se cu rity
guards and there was no sug ges tion that it should
have done so. There was noth ing in its his tory of
some 19 years that in di cated that such step was nec -
es sary. Ipp JA was also not pre pared to ac cept that it
was rea son ably prac ti cal for the man ager, a 54-year-
 old man, to have phys i cally re moved two youn ger ag -
gres sive men. Ipp JA noted that re al is ti cally the only
way the men could have been re moved was by the po -
lice. In this re gard, Ipp JA noted that only about 10
or 15 min utes had elapsed from the time the two
men made bets to the oc cur rence of the vi o lence.
There was no sug ges tion that the po lice could have
ar rived in time to pre vent the fight that oc curred.
There fore, the find ing that the re moval of the young
men would have been an ef fec tive mea sure in pre -
vent ing the injury could not be sustained.

His Hon our stated:
“The men had only been be hav ing badly for a
mat ter of min utes. . . . It was not aimed at any in -
di vid ual pa trons. Al though un der the in flu ence

39 (2002) 55 NSW LR 113.

40 South Tweed Heads Rugby

League Foot ball Club Ltd v Cole

(2002) 55 NSW LR 113 at 137,

[152].

41 Mod bury, opcit at [112].

42 Tame v State of NSW (2002) 211

CLR 317, 330. [8].

43 [1932] AC 562 at 580.

44 (2003) 215 CLR 317 at 329 [34].

45 TAB v Atlis; opcit at [63] - [65].

The gen eral thrust of the cases
ap pears to be that where there is
an over arch ing el e ment of
con trol – mean ing a power to
as sert con trol over the crim i nal
third party – a de par ture from the 
fun da men tal prin ci ple will be
se ri ously con sid ered.
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of al co hol, they did not seem to be un con trol la -
ble. They had shown no signs of vi o lence to other
pa trons (al beit that [the man ager] re cog nised
the pos si bil ity of vi o lence) and, as in di cated, they 
quiet ened down at first. While [the man ager]
feared that vi o lence could oc cur, par tic u larly if a
pa tron ac costed the men while they were be hav -
ing so ag gres sively and ob scenely, as he stood at
his of fice door he ad judged the sit u a tion to be
rea son ably safe.
“[The man ager] may have made an er ror of judg -
ment in not tell ing the men to go and that he
would call the po lice im me di ately how ever I do
not think that amounted to neg li gence. In my
view, a find ing to that ef fect would have been an
im per mis si ble find ing of neg li gence by hind -
sight.” 45

Thus, the New South Wales Court of Ap peal was
happy to fur ther di min ish the ex tent of the Mod bury
im mu nity but it ul ti mately con cluded that it would
not be fair, just or rea son able to hold that the TAB
man ager’s omis sion to threaten to call the po lice or
to ac tu ally call them to re move the men was an omis -
sion that could prop erly be de scribed as neg li gence.

Con clu sion 
The courts have openly ex pressed the de sir abil ity

of the law of neg li gence ac cord ing with the pre vail -
ing stan dards of the com mu nity. The gen eral prin ci -
ple that, in the ab sence of some spe cial re la tion ship
or spe cial cir cum stances, an oc cu pier should not be
re spon si ble for the crim i nal acts of a third party,
would clearly re flect that po si tion as to do oth er wise
would be man i festly un fair on the oc cu pier.

As with most other guid ing prin ci ples, how ever,
dif fi cul ties arise at the pe riph ery.

The gen eral thrust of the cases ap pears to be that
where there is an over arch ing el e ment of con trol –
mean ing a power to as sert con trol over the crim i nal
third party – a de par ture from the fun da men tal

prin ci ple will be se ri ously con sid ered. This means
the third ex cep tion – the duty to con trol ac cess or
pres ence on pre mises – grows in sig nif i cance if it can
be shown that:

1. An oc cu pier is, or should be, aware of an emerg -
ing dan ger caused by the pres ence of a per son on the
pre mises; and

2. They have the power to as sert con trol over such
a per son; and

3. It is rea son able in the cir cum stances for the oc -
cu pier to have the po ten tial plain tiff in mind when
de ter min ing whether or not to take some form of al -
le vi at ing ac tion;

4. It is rea son able, fair and just to re quire the oc cu -
pier to take that al le vi at ing ac tion;

5. The in jury would have been avoided if the oc cu -
pier had acted.

the Mod bury im mu nity will not stand. If, how ever,
in the ab sence of an es tab lished ‘spe cial re la tion -
ship’, the in jury is shown to be caused by a sense less
and ran dom act of vi o lence which could not have
been rea son ably an tic i pated by the oc cu pier, the
Mod bury im mu nity will pro tect the oc cu pier from
any claim. It is sub mit ted that this ap proach best al -
lows for the ap pli ca tion for the law to a novel case
whilst at the same time ac -
cord ing to com mu nity ex -
pec ta tions.Y
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