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The de ci sion of Chesterman J in Moloney &
Anor v Bells Se cu ri ties Pty Ltd & Ors [2005] QSC 
013 in the Queensland Su preme Court Trial Di -
vi sion has pro vided a con cise anal y sis and ap -
pli ca tion of the as sess ment of dam ages in ‘no
trans ac tion’ cases. The case also il lus trates the
ev i den tiary hur dles fac ing a plain tiff in prov ing 
li a bil ity and quan tum in such cases.

The par ties
The first de fen dant (Bells Se cu ri ties) car ried on

the busi ness of pri vate mort gage lend ing and raised
mon eys for each loan by ob tain ing vary ing amounts
from var i ous cli ents (con tri bu tors) of the sec ond de -
fen dant (Bells So lic i tors). The di rec tors and share -
hold ers of Bells Se cu ri ties also con sti tuted Bells So -
lic i tors, which was re spon si ble for pre par ing loan
doc u men ta tion and mak ing in ves ti ga tions into the
value of proposed securities.

On May 14, 1999, Bells Se cu ri ties lent $1,040,000
to Longhampton Pty Ltd, such mon eys hav ing been
made avail able by var i ous con tri bu tors. The loan to
Longhampton was for a term of 12 months, but re -
pay ment was not made. The prop erty in ter est taken
as se cu rity for the loan was worth less than the ad -
vance, and there was a sub se quent loss of prin ci pal
and in ter est.

Due to sub se quent leg is la tive amend ments, Bells
Se cu ri ties’ money-lend ing busi ness was con sid ered
to be a “man aged in vest ment scheme” for the pur -
poses of Part 5C of the Cor po ra tions Act 2001 (Cth).
Bells Se cu ri ties chose to dis con tinue the busi ness
rather than seek reg is tra tion.

On June 6, 2002, the Su preme Court of Queens -
land ap pointed the plain tiffs (Moloney and oth ers)
as liq ui da tors to wind up the scheme. There af ter, the 
plain tiffs com menced an ac tion against Bells Se cu ri -
ties and Bells So lic i tors for dam ages for neg li gence,
breach of re tainer and con tra ven tion of Sec tion 52 of
the Trade Prac tices Act, be ing the equiv a lent of the
lost prin ci pal, in ter est and reali sa tion ex penses that
were un able to be re cov ered from Longhampton.

Bells Se cu ri ties and Bells So lic i tors joined two val -
u ers (Col lins and MCH) as third par ties, al leg ing
that the loan was made in re li ance upon their val u a -
tions that the sub ject se cu rity was suf fi ciently valu -
able for the pur pose of the advance.

The val u a tions
His Hon our found that Col lins val ued the un en -

cum bered free hold in ter est in the land on Feb ru ary
4, 1999, at in ex cess of $1,500,000 (the Col lins val u a -
tion). How ever, one month later, Longhampton en -
tered into a five-year lease of the prop erty. Bells So -
lic i tors was aware of the ex is tence and the terms of
the lease at the time of con sid er ing the pro posed ad -
vance. Bells So lic i tors re quested and re ceived an as -
sign ment of the Col lins val u a tion. Ad di tion ally, Bells 
So lic i tors in structed MCH to carry out a “desk top
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check val u a tion”, that is a re view and verification of
the Collins val u a tion.

Af ter an ex ten sive re view of the ev i dence, his Hon -
our was sat is fied that Bells So lic i tors did not ask Col -
lins or any other val uer to pro vide a val u a tion of
Longhampton’s pro posed se cu rity in ter est as les sor
in the land, namely Longhampton’s right to re ceive
rent and the re ver sion (which was worth be tween
$900,000 to $1,100,000). Ad di tion ally, his Hon our
ex pressly found that Bells So lic i tors did not ad vise
MCH of the existence of the lease.

De ci sion – Li a bil ity
in the prin ci pal pro ceed ings

Bells So lic i tors was neg li gent in fail ing to ob tain
an ap pro pri ate val u a tion of the pro posed se cu rity
and oth er wise fail ing to ad vise Bells Se cu ri ties
whether the loan met its pru den tial lend ing re quire -
ments. Fur ther, his Hon our found that Bells Se cu ri -
ties failed to take rea son able care for the pres er va -
tion of the trust fund con sti tuted by the con tri bu -
tions. His Hon our was sat is fied that the trans ac tion
would not have oc curred but for the neg li gence of
Bells Securities and/or Bells So lic i tors.

Decision – No li a bil ity
in the third party pro ceed ings

His Hon our found that Bells So lic i tors did not ad -
vise MCH of the ex is tence of the lease. MCH was in -
structed only to carry out a “desk top check val u a -
tion” of the Col lins val u a tion, and that the MCH val -
u a tion was ap pro pri ate in the cir cum stances. In any
event, his Hon our found there was no re li ance by
Bells Se cu ri ties and/or Bells So lic i tors upon the
MCH valuation. 

As re gards the Col lins val u a tion, the crit i cal is sue
was the con tents of a con ver sa tion be tween Bells So -
lic i tors and Col lins on April 19, four days af ter it had
been as signed to Bells Se cu ri ties, namely as to
whether Col lins was made aware of the ex is tence of
the lease and the im pact upon the Col lins val u a tion.

Af ter a lengthy anal y sis of the ev i dence from both
par ties, his Hon our found he was un able to con clude
what was ac tu ally said in re la tion to the lease and its
ef fect on the val u a tion. As a re sult, the claim against
Col lins failed for lack of proof.

As sess ment of dam ages 
The plain tiffs claimed in re spect of the prin ci pal

the amount be ing the dif fer ence be tween the
amount due un der the loan agree ment at the date of
sale and the amount re cov ered, af ter ex penses from
the sale of the prop erty. This amount in cluded in ter -
est at 14.5% per an num com pound ing monthly (ef -
fec tively the ‘de fault’ rate set out in the loan
agreement).

His Hon our sum ma rised the rel e vant law as:
(a) Where a party makes a con tract by rea son of
an other’s neg li gent mis state ment or fail ure to
ad vise, whether the cause of ac tion be in neg li -
gence con tract or con tra ven tion of the Trade
Prac tices Act, the mea sure of dam age is not the
loss of the bar gain the con tract would have
yielded, but the cost to the Plain tiff of mak ing
the con tract;
(b) Re cent High Court de ci sions in HTW Val u ers 

(Cen tral Qld) Pty Ltd v Astonland Pty Ltd [2004]
HCA 54 and Henville v Walker (2001) 206 CLR
459 show that there is no rigid for mula which
will de ter mine how to as sess dam ages in ev ery
case. In stead, a de gree of flex i bil ity is re quired so
that the dam ages as sessed are ap po site to the
cir cum stances of the case;
(c) The ‘con trac tual’ mea sure of dam ages, that
is an award of the prof its the plain tiff would have 
made from en ter ing a con tract, is in ap pli ca ble in
cir cum stances where, had a de fen dant not con -
tra vened the stat ute or been neg li gent, the
plain tiff would not have made the con tract. In
‘no trans ac tion’ cases, the as sess ment rather de -
pends upon the ex tent to which the plain tiff is
worse off as a re sult of en ter ing the con tract
which, on the rel e vant hy poth e sis, he did be -
cause of the neg li gence or stat u tory con tra ven -
tion.

Ap ply ing the above prin ci ples, the plain tiffs were
en ti tled to re cover the dif fer ence be tween the
amount of the ad vance and the amount re cov ered
from the sale of the se cu rity, to gether with ap pro pri -
ate ex penses in curred in reali sa tion.

His Hon our spe cif i cally re jected the claim for com -
pound in ter est, not ing that such in ter est ought only
be awarded where there is a con trac tual ba sis for it,
or against a de fault ing trustee guilty of se ri ous mis -
con duct, or in cir cum stances pre scribed in
Hungerfords v Walker (1989) 171 CLR 125. What the 
con tri bu tors lost was not the amount pay able un der
the mort gage, but a lost op por tu nity to in vest else -
where.

As was noted by McHugh J in I & L Se cu ri ties Pty
Ltd v HTW Val u ers (Bris bane) Pty Ltd (2002) 210
CLR 109 at 147: “The op por tu nity cost of lend ing the 
prin ci pal sum . . . was the in ter est that it was de -
prived of in not be ing able to lend that prin ci pal to
an other bor rower . . . And it was the op por tu nity
cost, not the in ter est that [the bor rower] failed to
pay, that was the rel e vant loss for the pur pose of Sec -
tion 82.”

His Hon our found that there was no ev i dence led
by any of the con tri bu tors as to what they would
have done with their money had they not lent it to
Longhampton. Ac cord ingly, the rate should be mod -
est, re flect ing a guar an teed re turn such as bank de -
pos its or gov ern ment bonds, and was awarded at
5 per cent.

Im pli ca tions
1. His Hon our’s de ci sion pro vides a com monsense

ap proach to the as sess ment of dam ages in ‘no trans -
ac tion’ cases by fo cus ing upon the ex tent to which
the plaintiff is truly worse off as a re sult of en ter ing
into a con tract due to al leged neg li gence or stat u tory
con tra ven tion.

2. The case dem on strates the im por tance of as -
sess ing the ‘op por tu nity cost’ sus tained by lend ers
and re ject ing claims for com pound in ter est save in
lim ited cir cum stances. This will pose par tic u lar dif -
fi cul ties for pri vate mort gage lend ers act ing on be -
half of var i ous con tri bu tors.

3. Fi nally, the fail ure of the claims against the val u -
ers un der lines once again the need for rig or ous fo -
ren sic ex am i na tion of the facts al leged to es tab lish
re li ance in claims for neg li gent mis state ment or stat -
u tory con tra ven tion.Y
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