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1 What is an ob vi ous risk?

There has been much dis cus sion in re cent years 
as to the prin ci ples to be ap plied in cases where
plain tiffs seek dam ages from courts in cir cum -
stances in which the in jury, some times cat a -
strophic, is suf fered as a con se quence of the
plain tiff en gag ing in risky be hav iour.

It has fre quently been said that such a plain tiff has 
en gaged in be hav iour which car ries with it an ‘ob vi -
ous risk’. Is such be hav iour able to be de fined more
ac cu rately?

In Wyong Shire Coun cil v Vairy,1 Tobias JA con sid -
ered that ques tion and adopted the def i ni tion con -
tained in the ‘Re state ment (Sec ond) of Torts’ (1965). 
He stated:2

“In that com men tary ‘ob vi ous’ is de fined as fol -
lows: ‘ ‘Ob vi ous’ means that both the con di tion
and the risk are ap par ent to and would be re cog -
nised by a rea son able man, in the po si tion of the
[plain tiff] ex er cis ing or di nary per cep tion, in tel li -
gence and judg ment.’
“In this def i ni tion, ‘con di tion’ re fers to the fac -
tual sce nario fac ing the plain tiff. Thus, in a div -
ing case the con di tion might typ i cally be the fact
that the plain tiff is faced with wa ter of un known
depth. Un der such a con di tion, the risk would be
that div ing into the wa ter (while the depth re -
mains un known) might re sult in ‘se ri ous’ in jury.
The risk would be con sid ered ob vi ous if, in the
con text of the case, it was per cep ti ble to a rea son -
able per son in the po si tion of the plain tiff that if
you do not know the depth of a body of wa ter into 
which you are about to dive, then to dive into
such wa ter un der such con di tions in ev i ta bly
brings with it the risk of in jury.”

2  Sum mary of the du ties owed to an
em ployee in the con text of the
ex is tence of ob vi ous risks

The em ploy ment re la tion ship, of course, is one of
those in which the stan dard of care is high. In cir -
cum stances in which em ploy ees en gage in risk-tak -
ing be hav iour in the course of em ploy ment how ever,
the ap pli ca ble prin ci ples have not al ways been as be -
nev o lent as they cur rently stand. In Waver ley Mu -
nic i pal Coun cil v Swain3 Spigelman CJ gave a brief
sum mary of the de vel op ment of the law in this re -
spect.

In Bressington v The Com mis sioner of Rail ways
(NSW)4 a widow sued the Com mis sioner of Rail ways
on the death of her hus band, a rail way worker. He
had been struck by a rail way van which moved for -
ward sud denly dur ing a shunt ing op er a tion. There
were two acts of neg li gence al leged by the plain tiff
which failed: 

(a) there was no no tice warn ing peo ple in the yards 

of the dan ger of cross ing the lines;
(b) there was no sys tem of warn ing peo ple when

sta tion ary trucks sit u ated in the shunt ing yard were
above to move.

The Full Court of the New South Wales Su preme
Court dis missed an ap peal by the plain tiff. In the
High Court, only the sec ond par tic u lar was ar gued
and, by a ma jor ity 4-1, the ap peal was dis missed.
This ro bust ap proach in re spect of re quir ing em ploy -
ees to look out for their own safety was re flected as
late as 1972 in Syd ney City Coun cil v Dell’Oro.5

Jacobs J found that there was no neg li gence in cir -
cum stances in which a skilled elec tri cian was elec -
tro cuted when he ac ci den tally touched cer tain ex -
posed wires which he knew car ried live cur rent.

A very sim i lar fac tual case came be fore the court in 
Bus v Syd ney City Coun cil.6 By this time, how ever,
McLean v Tedman7 and Banks town Foundry Pty Ltd
v Braistina8 had been de cided. The court stated at
p90:

“Since the de ci sion in Dell’Oro, the law has pro -
gressed by plac ing an in creased em pha sis upon the
rel e vance of the pos si bil ity of neg li gence or in ad ver -
tence on the part of the per son to whom the duty of
care is owed. That pos si bil ity is now re cog nised as
be ing rel e vant to the stan dard of care owed by an
em ployer to an em ployee and as well gen er ally in sit -
u a tions in which a duty of care ex ists.”

Of course in the last three to four years, a trend has 
emerged whereby greater em pha sis is given to the
sug ges tion that peo ple will take rea son able care for
their own safety (see Ro meo v Con ser va tion Com -
mis sion (NT),9 Ghantous v Hawkesbury City Coun -
cil,10 Woods v Multi-Sport Hold ings Pty Ltd 11). 
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In a fre quently re ferred to state ment, Heydon JA
(as His Hon our then was) said in Van der Sluice v
Dis play Craft Lim ited:12

“The fact that the higher up the lad der one
moves the more care one must take for one’s own 
safety is one of those sim ple facts af fect ing hu -
man ex is tence in the phys i cal world which adults 
in in dus trial so ci et ies have learned by the time,
or in deed well be fore the time, they have be come
adults. It is a fact as fun da men tal, as el e men tary, 
as clear and as well known, as for ex am ple, the
fact that it is dan ger ous to be have bois ter ously
near pots cook ing on stoves, the fact that bro ken
glass needs to be care fully han dled when picked
up, the facts that rocks along the sea shore can be
slip pery, the fact that shells in the sand of
beaches can be sharp, and the fact that when
mov ing about rub bish dumps one must bear in
mind the pos si bil ity that rub bish may be ly ing
there. There are mat ters which no adult need be
told about and which any adult can be trusted to
guard against the dan gers of be cause it is part of
the equip ment of all nor mal adult hu man be ings. 
All cit i zens can safety and rea son ably as sume
that each nor mal adult hu man be ing act ing au -
ton o mously and vol un tarily will not in cur un -
nec es sary and bla tantly ob vi ous risks.”

Have these sen ti ments found any place in the prin -
ci ples ap plied to the em ployer/em ployee re la tion -
ship? In Czatryko v Edith Cow an Uni ver sity13 the
High Court con sid ered the fol low ing facts. The
plain tiff and an other em ployee were re quired to load 
30 or so boxes onto a truck for the pur pose of re mov -
ing them to an other cam pus. The tray of the truck
was fit ted with an hy drau lic lift ing plat form about
the width of the truck. The plat form sounded a loud
noise when be ing raised and made a ‘clang ing’ sound 
when it reached a point flush with the tray. It made
no sound when be ing low ered.

The other em ployee per formed the task of tak ing a
trol ley load of books onto the plat form, caused the
plat form to be hy drau li cally lifted to a point flush
with the tray and un loaded the books for the plain tiff 
to ar range. He then left the tray of the truck, de -
scend ing on the plat form with the trol ley to gather
an other load. This sys tem of load ing the books was
per formed on a num ber of occasions.

On the last trip, the sec ond em ployee left the truck
with out say ing any thing to the plain tiff. The plain -
tiff, who was re or gan is ing the boxes, stepped back -
wards not real is ing that the lift ing plat form had
moved and fell heavily. Had the plat form been in
place, he would not have fallen. The plain tiff suc -
ceeded at first in stance, how ever, lost in the Full
Court of the Su preme Court of West ern Aus tra lia.
There, Murray J stated:14

“In my opin ion the ap pel lant act ing rea son ably,
was en ti tled to ex pect that the re spon dent would 
look where he was go ing rather than that he
would step back, know ing that he was about to
step off the back of the truck tray, with out look -
ing to see whether the hoist, which he knew was
con stantly on the move and which he knew he
would not nec es sar ily hear be ing low ered, was in 
fact in a po si tion level with the tray of the truck.”

He re ferred also15 to the com ments of Kirby J in
Ro meo where it was said:

“Where a risk is ob vi ous to a per son ex er cis ing

rea son able care for his or her own safety, the no -
tion that the oc cu pier must warn the en trant
about that risk is nei ther rea son able nor just.”

Whilst there was ref er ence to cases re volv ing
around the li a bil ity of oc cu pi ers, there was no ref er -
ence in the Full Court to any au thor ity per tain ing to
the ex tent of the ob li ga tion im posed em ploy ers. The
case was nei ther a warn ing case nor an oc cu pier’s li -
a bil ity case. It was an em ploy ment case in which the
cen tral al le ga tion against the em ployer was a fail ure
to pro vide a safe sys tem within the fac tual back -
ground of the plain tiff be ing re quired to per form re -
pet i tive and bor ing work. The High Court ap plied
the usual prin ci ples found in the older cases (Ham il -
ton v Nuroof (WA) Pty Ltd,16 Smith v The Bro ken Hill 
Com pany Lim ited 17) and stated that:18

“Com pli ance by the re spon dent, as an em ployer,
with its duty of care to an em ployee was not to be
mea sured by ref er ence to the rea son able ness of
im pos ing on an oc cu pier of land an ob li ga tion to
warn mem bers of the pub lic about the ob vi ous
risks on the land. The case for the ap pel lant was
not that he should have been warned by his em -
ployer that if he fell off the truck he might suf fer
in jury, or whether if he stepped off the back of
the truck into space he would fall. It was not a
ques tion of warn ing the ap pel lant of a risk, it was 
a ques tion of cre at ing a risk by fail ing to adopt a
safe sys tem of work.”

3 Cir cum stances in which em ploy ers
may suc ceed on li a bil ity

Czatyrko shows that the many de ci sions of re cent
times in courts around the coun try which emphasise
the need for a plain tiff to take care for his/her own
safety as a pre-req ui site to the es tab lish ment of li a -
bil ity in some cir cum stances have no ap pli ca tion in
the em ploy ment re la tion ship over and above the
long stand ing prin ci ples which have gov erned this
area. Given the trend of au thor i ties in the last 30
years or so out lined ear lier, it is ap par ent that the cir -
cum stances in which em ploy ers shall suc ceed are ex -
tremely nar row in scope. The fol low ing classes rep -
re sent an at tempt to iden tify such ar eas.

(a) Where there is noth ing fur ther the em -
ployer could have done or pro vided in or der to
elim i nate or mini mise the risk 

This prop o si tion is dem on strated by O’Connor v
Com mis sioner for Gov ern ment Trans port.19 There,
an ex pe ri enced plumber, em ployed by the de fen dant, 
fell through an awn ing af fected by dry rot. He was di -
rected to re duce the length of the awn ing which con -
sisted of cor ru gated iron sheets. He was pro vided
with a party of work ers and tools with which to com -
plete the job. Whilst he was stand ing on the awn ing,
it col lapsed un der him due to the rot. There was ob vi -
ously a fore see able risk of in jury to the de ceased and
there were pre cau tions which could have been taken
which would have elim i nated the risk. The court
held, how ever, that those pre cau tions such as ex am i -
na tion by a su pe rior of fi cer or some form of in struc -
tion to the plain tiff were all mat ters in re spect of
which it was not rea son able to ex pect the em ployer
to per form or pro vide. Dixon CJ, Webb, Fullagar,
Kitto and Tay lor JJ said:20

“The de fen dant as em ployer was of course un der 
a duty, by his ser vants and agents, to take rea -

12 [2002] NSWCA 404 at [74].

13 [2005] HCA 14.

14 [2002] WASCA 334 at [29].

15 ibid at [16].

16 (1956) 96 CLR 18 at p25.

17 (1957) 97 CLR 337 at p342.

18 su pra at [14].

19 (1954) 100 CLR 225.

20 ibid at pp229-230.
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son able care for the safety of the de ceased by pro -
vid ing proper and ad e quate means of car ry ing
out his work with out un nec es sary risk, by warn -
ing him of un usual or un ex pected risks, and by
in struct ing him in the per for mance of his work
where in struc tions might rea son ably be thought
to be re quired to se cure him from dan ger of in -
jury. But the party was pro vided with tres tles
and plank and noth ing was want ing in tools or
equip ment. The de ceased was ex pe ri enced in his
work. It was ob vi ous that a ques tion must ex ist
whether the awn ing would bear his weight.
“The party sent down was as ‘ex pert’ or com pe -
tent to judge of that sim ple sub ject as any body
that could rea son ably be sent. . . . In such a sim -
ple mat ter who else should be left to judge? Does
the rea son able care de manded of the em ployer
re quire him to cause a sci en tific or other elab o -
rate ex am i na tion to be made of the strength of
the struc ture lest the work ing plumber may de -
cide to trust him self to it rather than work from
a plank or tres tle?
“ . . . The stan dard of care for an em ployee’s
safety is not a low one, but in a case such as this
the question must be whether any suggested
course that was omit ted could really be regarded
as rea son able (my em pha sis). The case is not one
of a de fect in pre mises pro vided by the em ployer
as the place where the em ployee is to do his work. 
The awn ing was the very thing to be worked at.
. . . Ob vi ously any ex pe ri enced plumber would
see that there must be a ques tion whether a
struc ture like the awn ing sup ported not by
posts, but by brack ets was strong enough to bear
his weight as he dis man tled it.”

An ex am ple of the ex tent to which em ploy ers need
go in or der to sat isfy the req ui site stan dard of care is
pro vided by Bartley v Coles Myer Lim ited.21 There,
the un suc cess ful plain tiff at trial was a butcher em -
ployed by the re spon dent. On two sep a rate oc ca sions 
he cut his left hand whilst bon ing and slic ing meat
with a sharp knife. It was al leged that the em ployer
was neg li gent by fail ing to pro vide the plain tiff with
a meshed glove to pro tect his hand and/or al ter na -
tively if it pro vided one it failed to su per vise him
prop erly in or der to en sure that he wore the glove.

The first point failed; he had been pro vided with all 
nec es sary equip ment, in clud ing gloves. The Court of 
Ap peal fo cused upon whether the em ployer had ex -
er cised proper en force ment of the sys tem of wear ing
gloves. The plain tiff was an ex pe ri enced butcher. He
had been trained with out the use of gloves and car -
ried on in his trade for many years with out us ing
them. He pre ferred not to wear them.

The plain tiff had been in structed by his su pe ri ors
that he was ex pected to wear a glove and there were
no tices around his work place car ry ing that in struc -
tion as well. He de clined how ever to do so. The em -
ployer knew that the plain tiff was not com ply ing
with the di rec tion and did not make any se ri ous at -
tempt to en force the in struc tion un til af ter the first
ac ci dent. Af ter the first ac ci dent, but be fore the sec -
ond, the man ager tried to en force the safety rule.
The man ager’s ev i dence was that the plain tiff re -
fused to wear the glove and this led to ar gu ments.
The sec ond ac ci dent then oc curred which would
have been averted with the wearing of the glove.

The Court of Ap peal found that if suit able pres sure 

had been ap plied to the plain tiff he would have com -
plied with the in struc tion rather than lose his job.
Al ter na tively he would have been dis missed and
would not have been in jured in any event.

(b) Sim ple un com pli cated tasks
Glass McHugh & Douglas in their text ‘The Li a bil -

ity of Em ploy ers in Dam ages for Per sonal In jury’
(2nd edn. 1979) state:22

“An area is marked out within which the em -
ployer’s duty to pro vide a safe sys tem of work is
in op er a tive. It would ap pear that the im mu nity
of the em ployer will be lim ited to iso lated op er a -
tions of no com plex ity out side the nor mal sys tem 
or sim ple un com pli cated op er a tions within it. It
is not likely that the prin ci ple will un dergo much
fur ther elu ci da tion as scope for its op er a tion is
es sen tially a mat ter of de gree de pend ing on the
na ture of the in dus trial ac tiv ity. The only uni fy -
ing prin ci ple avail able is the power of the court to 
hold that on the ev i dence in the par tic u lar case it
would be be yond all rea son to find an
em ployer in breach of duty for fail ure
to take cer tain spec i fied steps.”

An ex am ple of a case where a plain tiff
failed in his claim for dam ages by wrongly
ex e cut ing a sim ple un com pli cated pro ce -
dure is McLean’s Roylen Cruises Pty Ltd v
McEwan.23 There, the plain tiff was em -
ployed as a deck hand on a barge and was
in jured when his arm was crushed be -
tween the barge and a jetty. Al though this
was pri mar ily a warn ing case, the High
Court stated that it ought to have been ob -
vi ous to any one that there is a dan ger if a
deck hand al lows his arm to ex tend be yond
the rail of the ves sel that it may be caught
be tween the ves sel and the jetty when it is
close to the jetty.

(c) Where the em ployee acts out side
the scope of a duty of care owed to him or her by 
cre at ing a risk of an un fore see able char ac ter

An ex am ple of such a cir cum stance was Jones v
Persal.24 There, the plain tiff, whilst at tempt ing to as -
sist a co-worker fit a boom and bucket to a truck,
climbed onto the truck’s bull bar. This was a dan ger -
ous po si tion to be in and he fell from the bull bar.

The trial judge found that it was fore see able that
the plain tiff may of fer as sis tance and thereby sub ject 
him self to a risk of in jury. He found that it was not
nec es sary to go so far as to fore see the ex act de tail of
that as sis tance such as climb ing onto the bull bar.
There were also safe means of per form ing the task
which were not adopted by the plain tiff. The Court of 
Ap peal held that the acts of the plain tiff, be ing out -
side his nor mal du ties, and per formed in cir cum -
stances in which there was an oth er wise safe way to
com plete them, cre ated a risk of an unforeseeable
char ac ter.

4 Sum mary of the du ties owed to a
con trac tor in the con text of the
ex is tence of ob vi ous risks

(a) In tro duc tion
The con tent or scope of any duty of care owed to a

con trac tor is still the sub ject of de bate. The start ing
point is Stevens v Brodribb Sawmilling Com pany
Pty Ltd.25

The Court of Ap peal
found that if suit able

pres sure had been
ap plied to the plain tiff

he would have com plied
with the in struc tion

rather than lose his job.
Al ter na tively he would

have been dis missed
and would not have been 

in jured in any event.
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There the plain tiff, a log car rier, was in jured as a
con se quence of the neg li gence of a snig ger who neg li -
gently loaded a log onto the plain tiff’s truck. The
three com monly re peated views ex pressed in the
case are set out as fol lows.

Ma son J said:26

“If an en tre pre neur en gages in de pend ent con -
trac tors to do work which might as readily be
done by em ploy ees in cir cum stances where there 
is a risk to them of in jury aris ing from the na ture 
of the work and where there is a need for him to
give di rec tions as to when and where the work is
to be done and to co-or di nate the var i ous ac tiv i -
ties, there is an ob li ga tion to pre scribe a safe sys -
tem of work. The fact that they are not em ploy -
ees, or that he does not re tain a right to con trol
them in the man ner in which they carry out
their work, should not af fect the ex is tence of an
ob li ga tion to pre scribe a safe sys tem. Brodribb’s
abil ity to pre scribe such a sys tem was not af -
fected by its in abil ity to di rect the con trac tors as
to how they should op er ate their ma chines.”

Wil son & Dawson JJ said:27

“ . . . we are pre pared to as sume that [Brodribb]
was un der such a duty of care al though it seems
to us that the ex tent of the duty would have to
take ac count of the in de pend ent func tions of the
con trac tors and be some thing less than that
owed by an em ployer to his em ploy ees. To equate 
the duty with that owed by an em ployer to his
em ploy ees would be to give no weight to the very
cir cum stance which dif fer en ti ates the con trac -
tors from em ploy ees . . . any such duty was, in ef -
fect, a duty to ex er cise care in the co-or di na tion
of the ac tiv i ties of the var i ous con trac tors.” 

Brennan J said:28

“An en tre pre neur who or gan ises an ac tiv ity in -
volv ing a risk of in jury to those en gaged in it is
un der a duty to use rea son able care in or gan is ing 
the ac tiv ity to avoid or mini mise that risk, and
that duty is im posed whether or not the en tre -
pre neur is un der a fur ther duty of care to ser -
vants em ployed by him to carry out that ac tiv ity.
The en trepreneur’s duty arises simply be cause
he has cre ated the risk (my em pha sis) (Suther -
land Shire Coun cil v Heyman (1985) 157 CLR
424 at p479) and his duty is more lim ited than
the duty owed by an em ployer to an em ployee.
The duty to use rea son able care in or gan is ing an
ac tiv ity does not im port a duty to avoid any risk
of in jury; it im ports a duty to use rea son able care
to avoid un nec es sary risks of in jury and to mini -
mise other risks of in jury. It does not im port a
duty to re tain con trol of work ing sys tems if it is
rea son able to en gage the ser vices of in de pend ent 
con trac tors who are com pe tent them selves to
con trol their sys tem of work with out su per vi sion 
by the en tre pre neur. The cir cum stances may
make it nec es sary for the en tre pre neur to re tain
and ex er cise a su per vi sory power or to pre scribe
the re spec tive ar eas of re spon si bil ity of in de -
pend ent con trac tors if con fu sion about those ar -
eas in volves a risk of in jury.
“But once the ac tiv ity has been or gan ised and its
op er a tion is in the hands of in de pend ent con -
trac tors, li a bil ity for neg li gence by them within
the area of their re spon si bil ity is not borne vi car -
i ously by the en tre pre neur. “If there is no fail ure

to take rea son able care in the em ploy ment of in -
de pend ent con trac tors com pe tent to con trol
their own sys tems of work, or in not re tain ing a
su per vi sory power or in leav ing un de fined the
con trac tor’s re spec tive ar eas of re spon si bil ity,
the en tre pre neur is not li a ble for dam age caused
merely by a neg li gent fail ure of an in de pend ent
con trac tor to adopt or fol low a safe sys tem of
work ei ther within his area of re spon si bil ity or in 
an area of shared re spon si bil ity.”

In McDonnell v Hoffman29 (a case fac tu ally very
sim i lar to Brodribb), Chesterman J con sid ered the
above state ments of prin ci ple and con cluded that:

“The most com pre hen sive dis cus sion of the
prin ci ple un der ly ing the im po si tion of duty on
one who en gages a con trac tor is found in the
judg ment of Brennan J. The es sence of it seems
to lie in the or gani sa tion of an ac tiv ity which car -
ries a risk of in jury. The ac tiv ity is to be or gan -
ised with rea son able care to avoid risk of in jury.
A builder who en gages a plumber and an elec tri -
cian to work on the same site at the same time
must take rea son able care that each can work
with out harm from the other. Be yond this sort of
con sid er ation the duty ap pears to have no scope
for op er a tion.”

That de ci sion can be con trasted with the re marks
of Ipp JA (who whom Ma son P & McColl JA agreed)
in Rock dale Beef Pty Ltd v Carey30 where he stated:

“In my opin ion, noth ing said by Ma son J or
Brennan J in Stevens, or Heydon JA in
Kolodziejczyk, pre vents the gen eral law of neg li -
gence im pos ing on an en tre pre neur a duty of
care owed to an in de pend ent con trac tor. Such a
duty may arise in cir cum stances where there is
no need for the en trepreneur to give di rec tions
as to when and where the work is to be done and
to co-or di nate the var i ous ac tiv i ties, but where,
for other rea sons, rea son able care on the part of
the en trepreneur af fects the way in which the
work is to be un der taken and the safety of the
worksite, and where other con sid er ation (not
applicable in Stevens & Kolodziejczyk) such as
vulnerability, inequality of bargaining power,
con trol, and the other man i fold fac tors that the
law recognises as being rel e vant to the ex is tence
of a duty of care, are pre sent.” (my em pha sis)

(b) Cases where the con trac tor has failed to
es tab lish li a bil ity

In Van der Sluice v Dis play Craft Pty Ltd31 the
plain tiff fell from the lad der upon which he was
stand ing whilst in stall ing Christ mas dec o ra tions as
an in de pend ent con trac tor for the de fen dant. The
mas ter dis missed the claims and the plain tiff ap -
pealed to the New South Wales Court of Ap peal.

This was plainly a case in volv ing a gen u ine in de -
pend ent con trac tor who was en gaged for a par tic u lar 
pur pose of in stall ing and dis man tling Christ mas
dec o ra tions at var i ous lo ca tions. As Gleeson CJ de -
scribed it in the spe cial leave ap pli ca tion, it was a
sea sonal busi ness.

Now in the con text of this fac tual back ground, it is
sub mit ted that, as a per mit ted en trant on the de fen -
dant’s pre mises, whilst there was a duty on the prin -
ci pal to do what was rea son able to avoid a fore see -
able risk of in jury to the con trac tor, the scope or mea -
sure of that duty would have been very lim ited in -
deed.

26 ibid at p31.

27 ibid at p45.

28 ibid at pp47-48.

29 [2000] QSC 54 at [25].

30 [2003] NSWCA 132 at [84].

31 [2002] NSW CA 204.
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The im por tant fea ture of this case, how ever, is that 
the New South Wales Court of Ap peal up held the
mas ter’s view that the risk of in jury was not fore see -
able.32 This is a find ing which would ap pear to be
con trary to bind ing au thor ity. As Kirby J stated in
Dovuro Pty Ltd v Wilkins:33

“It has some times been ar gued that the de ci sion
of the Privy Coun cil in The Wagon Mound [No.2]
[1967] 1 AC 617 re sulted in a wrong turn ing of
the law of neg li gence. In stead of ask ing what was 
‘li a ble to hap pen’ in the sense that ‘it was not
unlikely to hap pen’ (as some Judges sug gested),
their Lord ships in Wagon Mound em braced
what has been de scribed as the ‘un de mand ing’
test of rea son able foreseeability. By that test, it is 
suf fi cient that a rea son able per son in the de fen -
dant’s po si tion would have fore seen that its con -
duct in volved a risk of in jury to the plain tiff or to
a class of per sons in clud ing the plain tiff. It re -
mains, if this ques tion is an swered in the af fir -
ma tive, to de cide what a rea son able per son
would then have done by way of re sponse to such
risk. How ever, the risk is posed at a gen eral level
of pos si bil ity and in terms of risk of harm. It is
not posed in terms of the like li hood of the par tic -
u lar harm that al leg edly oc curred. There is a rea -
son for this. The duty which the law of neg li -
gence in vokes is con cerned with se cur ing a re -
sponse to a risk of harm gen er ally. It does not de -
mand ex act pre science, so that the pu ta tive tort
feasor will be ex pected to see into the fu ture and
pre dict a spe cific way in which events will work
out.”

The plain tiff failed on ques tions of breach as well
as duty in Van der Sluice and he was al ways go ing to
be un likely to suc ceed on the breach is sue. How ever,
in the spe cial leave ap pli ca tion, whilst the plain tiff
was un suc cess ful in ob tain ing leave, both Gleeson
CJ and Kirby J ex pressed res er va tion with the rea -
son ing of the Court of Ap peal on this point, but saw
lit tle rea son in giv ing spe cial leave where the ap peal
would have oth er wise failed (on the breach is sue).

It is in the con text of the find ing that the risk of in -
jury was not rea son ably fore see able that Heydon JA
made the oft-quoted re marks that care needs to be
taken when mov ing about a rub bish dump, that
shells in the sand of beaches can be sharp, and that
rocks along the sea shore can be slip pery. Heydon JA
re fers to O’Connor v Com mis sioner for Gov ern ment
Trans port in sup port of his po si tion. How ever, that
was not con cerned with is sues of foreseeability on
the is sue of duty. It was con cerned with the scope of
the duty of care which an em ployer owed to the
plain tiff. It was con cerned with what fur ther steps
could rea son ably have been ex pected of the em ployer 
so that a risk of in jury of the kind suf fered could have 
been elim i nated or mini mised.

In Kolodziegczyk v Grandview Pty Ltd,34 the plain -
tiff and his busi ness part ner worked for the de fen -
dant as sub-con trac tors for the pur pose of in stall ing
roof clad ding on houses. The plain tiff fell from an
un se cured lad der whilst per form ing these tasks
which was lean ing against a house on which he was
in stall ing the clad ding.

The plain tiff was un suc cess ful in es tab lish ing ei -
ther duty, breach or cau sa tion. The court took a nar -
row view of Stevens and stated that the duty arises in 
cases “only where there is a need for di rec tions to be

given as to when and where work is to be done and
for the co-or di na tion of var i ous ac tiv i ties”.35

The court found, even if there was a duty, that had
not been breached be cause of the plain tiff’s fail ure to 
tie the lad der at the top and bot tom. Heydon JA
said:36

“The ob jec tive cir cum stances of the plain tiff’s
po si tion largely known to the de fen dant, meant
that the de fen dants as sumed the duty of care
was not breached ei ther by the non-pro vi sion of
better scaf fold ing or the fail ure to sup ply rope
and in struc tions about how to use it. The dan ger
was the re verse of hid den. It was ac tu ally ap par -
ent to the plain tiff. The Trial Judge found that
he spoke of that dan ger to the de fen dant. Par tic -
u larly in view of the plain tiff’s ex pe ri ence the
need to be have with an eye to safety was so plain, 
and the mea sures to be adopted which would
achieve safety were so sim ple, that the de fen dant 
was not in breach of duty. The de fen dant was en -
ti tled to trust the plain tiff to make ap pro pri ate
pro vi sion for his own safety.”

Even in the event of the es tab lish ment of duty and
breach, the court found that the plain tiff would have
failed on cau sa tion in any event, as the cause of the
fall was found to have been the plain tiff’s fail ure to
have tied the lad der.

In Pack-Tainers Pty Ltd v Moore37 the plain tiff was
a con trac tor who was a qual i fied fit ter and ma chin ist 
who had spe cial train ing in re spect of the main te -
nance of con tainer car ri ers and fork lifts. He op er -
ated the busi ness of main tain ing con tainer car ri ers
and as so ci ated equip ment in clud ing fork lift trucks.
He was in jured while work ing at the de fen dant’s
pre mises when try ing to solve a prob lem whereby
one con tainer would not dis en gage from a fork lift.

In or der to at tempt to solve the is sue, the plain tiff
made his way onto the top of the con tainer which
was about three metres above ground level and
slipped and fell.

Young CJ spe cif i cally re marked that this was not a
‘Brodribb’ set of facts and stated:38

“The sit u a tions where the rel e vant duty may at -
tach are not lim ited to cases which fit within the
facts of Brodribb.”

In cir cum stances in which there was no ev i dence
that the prin ci pal (if asked) would not have pro vided
some form of equip ment to as sist the plain tiff to
safely com plete the task and there was ev i dence that
the plain tiff was ex pected to seek the help of the
prin ci pal’s em ploy ees, the de fen dant was found to
have taken all rea son able steps in the cir cum stances
to avoid or mini mise the risk of in jury.

(c) Cases where the con trac tor has been suc -
cess ful in es tab lish ing li a bil ity

In Hoekstra v Re sid ual Assco In dus tries Pty Ltd39

an em ployee was sent to the pre mises of a third party 
to per form work and was in jured when he fell whilst
de scend ing a lad der af ter steel plates which were
sup posed to be at the foot of the lad der were re -
moved. This case does not in volve a con trac tor, how -
ever there are in ter est ing state ments of prin ci ple in
it which are rel e vant when dis cuss ing Thomp son v
Woolworths40 (con sid ered later). Coun sel for the de -
fen dant sub mit ted that no duty of care was owed to
the plain tiff be cause the plain tiff was not act ing with 
rea son able care for his own safety.

32 see [74].

33 [2003] HCA 51 at para. [104].

34 [2002] NSWCA 267.

35 ibid [53].

36 ibid [52].

37 [2005] NSWCA 43.

38 ibid [77].

39 [2004] NSW SC 564.

40 [2005] HCA 19.
ã
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It was sub mit ted that, in the case of a de fen dant
who was not an em ployer, a duty of care arises only to 
those per sons who are at the time, ex er cis ing rea son -
able care for their own safety.

Dunford J found this sug ges tion “novel and sur -
pris ing”. Van der Sluice was one of the cases re lied
upon in sup port of that prop o si tion. Dunford J
said:41

“ . . . A duty of care may be owed not with stand ing 
a fail ure of the other per son to take rea son able
care for his or her own safety. . . . To hold oth er -
wise, i.e., that there is no duty of care owed to
those who failed to take rea son able care for their
own safety, would have the ef fect of mak ing con -
trib u tory neg li gence an ab so lute de fence to ac -
tions of neg li gence and ne gate the pro vi sions of
the ap por tion ment leg is la tion . . . ”

In Surf Coast Shire Coun cil v Webb,42 the Vic to rian 
Court of Ap peal con sid ered the fol low ing cir cum -
stances. The plain tiff and his wife were pro pri etors
of a small busi ness and had en tered into a con tract
with the de fen dant shire to col lect rub bish from a
num ber of pub lic bins lo cated through out the shire.
The bins had no han dles or pro trud ing parts which
could be eas ily grasped, so that they could only be
lifted by be ing taken by a thin outer lip. When full,
con sid er able ef fort was re quired to re move them
from the cra dle in which they sat. Some times the
bot tom of the bin be came jammed into the base of
the cra dle.

One of the bins which the plain tiff was re quired to
empty was op po site a shop. It seems that rub bish
from the shop was placed into the bin and there was
a much greater ef fort in volved in lift ing that bin
than oth ers. On the day in ques tion, the plain tiff
sought to lift the heavy bin out of its cra dle but found
that it was jammed into the base of the stand. The
plain tiff gave the bin a “vi o lent jerk” and he suf fered
an injury.

It was al leged that the shire breached its duty and
failed to pre vent the dump ing of com mer cial rub bish 
in ex ces sive quan ti ties in the bins and failed to pro -
vide suit able or ap pro pri ately de signed bins.

Chernov JA who gave the judg ment of the court ac -
cepted that the ambit of any duty owed was nar -
rower than that owed by an em ployer to an em -
ployee. There was some ev i dence that a sim ple
method of fit ting the bins with lids which lim ited the
size and amount of rub bish which could be placed in
them would have al le vi ated this risk. Chernov JA
con sid ered the sub mis sion that the plain tiff was in a
good po si tion to as sess the risk in volved in lift ing a
heavy bin when it was jammed and to pro tect him self 
against the pos si bil ity of in jury by seek ing as sis -
tance. He stated, how ever, that that went to the
ques tion of con tri bu tion and found the de fen dant li -
a ble.

In Thomp son v Woolworths43 the plain tiff and her
hus band owned and con ducted a bread de liv ery ser -
vice in the course of which they made daily de liv er ies
to the lo cal Woolworths store. De liv er ies were made
to a load ing dock at the end of a lane. The load ing
dock led to a store room which was un der the con trol
of a store man and there were roller doors be tween
the load ing dock and the store room. The sys tem was
that sup pli ers of goods would re verse the truck along 
the lane way and un load the goods onto the load ing
dock from where they were taken to the store room.

The pres ence of the store man was nec es sary once
the truck reached the load ing dock, ob vi ously for the
pur pose of in voic ing goods and de ter min ing the cor -
rect quan tity and so forth. When the store man was
not pres ent, it was nec es sary to press a buzzer to at -
tract his at ten tion and bring him to the load ing dock. 
The ev i dence was that on some oc ca sions it took up
to 10 or 15 min utes for the store man to ar rive. The
plain tiff was un able to un load her bread and con -
tinue on to per form her other de liv er ies with out the
as sis tance of the store man.

In an area ad ja cent to the load ing dock, two in dus -
trial waste bins were lo cated. The waste bins were
usu ally placed along side the load ing dock. Upon
them be ing emp tied by the lo cal coun cil, the coun cil
work ers would reg u larly leave the empty bins in the
lane way in front of the load ing dock with out re turn -
ing them to the po si tion where they or di narily stood.
The pres ence of the bins in front of the dock ef fec -
tively pre vented de liv ery ve hi cles from obtaining
access to it.

The trial judge found as a fact that it was the re -
spon si bil ity of the de fen dant to move the bins. He
found that the de fen dant’s em ploy ees were aware
that the bins con sti tuted an ob sta cle and also that
driv ers of ten moved the bins.

The ad van tage of mov ing the bins for the de liv ery
driver was that it saved some amount of time and al -
lowed that per son to go on their way to com plete fur -
ther de liv er ies. How ever, the time saved by mov ing
the bins must have been not sig nif i cant, as the de liv -
ery driver had to wait for the store man in any event
to per mit the ac tual de liv ery to oc cur on the load ing
dock.

Prior to be ing in jured, the plain tiff and her hus -
band com plained to the de fen dant’s staff and man -
age ment about the bins be ing left in the lane way.
Shortly prior to the ac ci dent the plain tiff wrote in
her di ary “too heavy for man ual mov ing . . . too heavy 
for me to move by my self”. Over the 18 months or so
prior to the ac ci dent, the plain tiff moved the bins be -
tween 20 and 30 times. A week or two prior to her in -
jury, she was at tempt ing to lift a crate of bread and
in jured her back.

 On the rel e vant day, the plain tiff ar rived at the de -
fen dant’s pre mises and no other per son was pres ent. 
There were empty waste bins in front of the load ing
dock. The plain tiff re versed the truck along the lane -
way and then af ter leav ing the truck at tempted to
move one of the bins. Dur ing this ep i sode, she was in -
jured.

Samios DCJ found for the plain tiff on the ba sis
that there was a fail ure to pro vide a safe sys tem in
cir cum stances in where the de fen dant knew that the 
bins rep re sented an ob sta cle for the de liv ery driv ers,
and that they knew that the driv ers would of ten
move the bins. He found that there was ev i dence
which dem on strated that there were mea sures, not
ex pen sive or dif fi cult to im ple ment, which would
have changed the sys tem and al le vi ated the risk.

The de fen dant suc cess fully ap pealed to the
Queensland Court of Ap peal.44 The Chief Jus tice
found that, while the risk of the plain tiff in jur ing
her self was ob vi ous, this did not bear upon the ex is -
tence of a duty it self, but on the for mu la tion of the
con tent of the duty. He re ferred to the re la tion ship
be tween the par ties, the ob vi ous ness of the risk and
the un der tak ing of the risky ma noeuvre as be ing im -

41 su pra [35].

42 [2003] VSCA 162.

43 [2005] HCA 19.

44 Woolworths v Thomp son [2003]

QCA 551.
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por tant el e ments in the for mu la tion of that con tent.
In his view, the duty owed to the plain tiff did not ex -
tend to tak ing steps to elim i nate this risk. 

Wil liams JA fo cused pri mar ily upon the ob vi ous -
ness of the risk, given the plain tiff’s knowl edge of the 
weight of the bins, as well as her pre vi ous in jury. He
re ferred to her state ment un der cross-ex am i na tion
where she stated that “it was ob vi ous to me that I
should n’t have pushed the bins”.

McMurdo J dis sented. He re ferred to the ma jor ity
judg ment in Nagel45 where it was stated:

“We are left in no doubt that the trial Judge was
cor rect in con clud ing that the risk of in jury to
those div ing from the rock ledge was rea son ably
fore see able. As he said ‘it may have rea son ably
been con sid ered fool hardy or un likely’ for a per -
son to dive as the ap pel lant did, but as he re cog -
nised, that was not the rel e vant ques tion: a risk
may con sti tute a fore see able risk even though it
is un likely to oc cur. It is enough that the risk is
not far fetched or fan ci ful.”

McMurdo J re ferred to the fact that the ma jor ity in 
the High Court dis missed the ap peal in Ro meo, not
be cause a duty of care was not owed, but be cause it
was not breached. He stated:

“Toohey & Gummow JJ re marked that ‘the risk
ex isted only in the case of some one ig nor ing the
ob vi ous’ but added:

“ ‘In putt ing the mat ter in that way, there is a
dan ger of draw ing in the ques tion of con trib u -
tory neg li gence of the plain tiff to what is a con -
sid er ation of the duty of care on the de fen dant.
For that rea son we think it is pref er a ble to ap -
proach the mat ter on the foot ing that there
was a duty of care on the re spon dent to take
any steps that were rea son able to pre vent the
fore see able risk be com ing an ac tu al ity.’

“Kirby J & Hayne J each dis tin guished be tween
the is sue of whether a duty of care ex isted and
the is sue in volv ing what was al ter na tively de -
scribed as the mea sure, scope or con tent of that
duty. The ob vi ous ness of the dan ger pre sented
by the cliff was rel e vant to the sec ond of those is -
sues: see pp488-489 where Hayne J said:

‘What is rea son able must be judged in the light 
of all the cir cum stances. Usu ally the grav ity of
the in jury that might be sus tained, the like li -
hood of such an in jury oc cur ring and the dif fi -
culty in cost of avert ing the dan ger will loom
large in that con sid er ation. But it is not only
those fac tors that may bear upon the ques tion.
In the case of a pub lic au thor ity which man -
ages pub lic lands, it may or may not be able to
con trol en try on the land in the same way that
a pri vate owner may: it may have re spon si bil -
ity for an area of wil der ness far re moved from
the near est town or vil lage or an area of care -
fully man i cured park in the mid dle of a cap i tal
city; it may pos i tively en cour age, or at least
know of, use of the land only by the fit and ad -
ven tur ous or by those of all ages and con di -
tions. All of these mat ters may bear upon what
the rea son able re sponse of the au thor ity may
be to the fact that in jury is rea son ably fore see -
able. Sim i larly, it may be nec es sary, in a par tic -
u lar case, to con sider whether the dan ger was
hid den or ob vi ous, or to con sider whether it
could be avoided by the ex er cise of the de gree

of care or di narily ex er cised by a mem ber of the
pub lic or to con sider whether the dan ger is one
cre ated by the ac tion of the au thor ity or is nat -
u rally oc cur ring. But all of these mat ters (and I 
am not to be taken as giv ing some ex haus tive
list) are no more than par tic u lar fac tors which
go to wards judg ing what rea son able care on
the part of a par tic u lar de fen dant re quired. In
the end that ques tion, what is rea son able, is a
ques tion of fact to be judged in all of the cir -
cum stances of the case.’ ”

McMurdo J also dealt with ar gu ments
ad vanced by the de fen dant which, it was
ar gued, pointed to wards com ments in
cases such as Brody sup port ing the prop o -
si tion that no duty is owed in re spect of an
ob vi ous risk. He found (like the mem bers
of the ma jor ity) that the de fen dant owed a
duty to do what was rea son able to avoid
the risk of in jury in her move ment of the
bins whilst un as sisted. He dis agreed how -
ever with the ma jor ity on the ba sis that the 
con tent of the duty did ex tend to cover this
par tic u lar risk, al beit ob vi ous.

The plain tiff ob tained spe cial leave and
was suc cess ful in the High Court. The
High Court agreed with the rea son ing of
McMurdo J and said:46 

“When a per son is re quired to take rea -
son able care to avoid a risk of harm to
an other, the weight to be given to the ex pec ta -
tion that the other will ex er cise rea son able care
for their own safety is a mat ter of fac tual judg -
ment. . . . The ob vi ous ness of a risk, and the re -
mote ness of the like li hood that other peo ple will
fail to ob serve and avoid it, are of ten fac tors rel e -
vant to a judg ment about what rea son able ness
re quires as a re sponse. In the case of some risks,
rea son able ness may re quire no re sponse. . . . The 
fac tual judg ment in volved in a de ci sion about
what is rea son ably to be ex pected of a per son
who owes a duty of care to an other in volves an
inter-play of con sid er ations. The weight to be
given to any one of them is likely to vary ac cord -
ing to cir cum stances. If the ob vi ous ness of a risk, 
and the rea son able ness of an ex pec ta tion that
other peo ple take care for their own safety, were
con clu sive against li a bil ity in ev ery case, there
would be lit tle room for a doc trine of con trib u -
tory neg li gence. . . . The question was whether
the respondent had a proper de livery system in
place. Such a system should have in cluded
arrangements for moving the waste bins left in
the laneway by the coun cil work ers in or der to
clear ac cess to the loading dock. The [plaintiff]
and other de livery driv ers had no responsibility
to design, and no power to implement, the de -
livery system operating on the respondent’s pre -
mises.” (my em pha sis)

It is sub mit ted that the dif fer ence in views in this
case rep re sents one of those cir cum stances upon
which rea son able minds may dif fer, par tic u larly in
light of the fact that it was likely that the ac tions of
the plain tiff in mov ing the bin re sulted in lit tle sav -
ing of time.

It is sub mit ted that the rea son ing in the Court of
Ap peal and the High Court dem on strates a num ber
of points.

45 su pra at pp430-431.

46 su pra [35] to [38].
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First, each de ci sion shows that the prop o si tion
that there can be no duty owed in re spect of a fore -
see able but ob vi ous risk is in cor rect.

Sec ond, each de ci sion must also dem on strate that
the find ing that the risk of in jury in Van der Sluice
was not fore see able is in cor rect. If the risk of in jury
to Mrs Thomp son was fore see able in cir cum stances
in which she vol un tarily moved a heavy in dus trial
bin, how can the risk of in jury (by fall ing off a lad der)
to a con trac tor who was en gaged to in stall Christ mas 
dec o ra tions not be fore see able?

Third, the de ci sion of the High Court rests upon
the fail ure to have in place a proper de liv ery sys tem47

and the in abil ity of the plain tiff to ‘im ple ment’ or
‘de sign’ such a sys tem. In that re gard, there ap pears
to be some con ver gence of prin ci ple with that put
for ward by Ipp J in Rock dale Beef. There, a fac tor
which was said to be par tic u larly rel e vant to the im -
po si tion of a duty on a prin ci pal to a con trac tor was
the plain tiff’s in abil ity to pro tect him self from in jury 
by way of the con fig u ra tion of the worksite, that is,
the plain tiff was vul ner a ble to a risk of in jury over
which he had no con trol.

5 The ap pli ca tion of
the Civil Li a bil ity Act 2003

The above dis cus sion has hith erto ex cluded a con -
sid er ation of this leg is la tion. The first thing to note
is that the Act will have no ap pli ca tion to con ven -
tional em ployer/em ployee re la tion ships. Sec tion 5 of
the Civil Li a bil ity Act states:
5 Civil li a bil ity ex cluded from Act 
This Act does not ap ply in re la tion to any civil claim 
for dam ages for per sonal in jury if the harm re sult -
ing from the breach of duty owed to the claim ant is
or in cludes– 

(a) an in jury as de fined un der the WorkCover
Queensland Act 1996, other than an in jury to
which sec tion 36(1)(c) or 371 of that Act ap -
plies; or 
Ex am ple for para graph (a)– 
A worker em ployed un der a con tract of ser vice with a
la bour hire com pany is in jured at the pre mises of a
host em ployer while driv ing a de fec tive ma chine. The
worker pur sues claims for dam ages for civil li a bil ity
against the la bour hire com pany, the host em ployer
and the man u fac turer of the ma chine. The worker
suf fers a num ber of in ju ries but only 1 of them is ac -
cepted as an in jury un der the WorkCover Queensland 
Act 1996, sec tion 34. This Act does not ap ply to any of 
the claims for dam ages. 
(b) an in jury as de fined un der the Work ers’
Com pen sa tion and Re ha bil i ta tion Act 2003,
other than an in jury to which sec tion 34(1)(c)
or 352 of that Act ap plies; or 
(c) an in jury that is a dust-re lated con di tion; or 
(d) an in jury re sult ing from smok ing or other
use of to bacco prod ucts or ex po sure to to bacco
smoke.

Sec tion 32 Work ers’ Com pen sa tion and Re ha bil i -
ta tion Act 2003 rel e vantly states:
“32(1) An “in jury” is per sonal in jury aris ing out
of, or in the course of, em ploy ment if the em ploy ment 
is the ma jor sig nif i cant fac tor caus ing the in jury.”

It can also be seen from Sched ule 2 Part 1 Work ers’
Com pen sa tion and Re ha bil i ta tion Act that a per son
per form ing work un der a con tract is em ployed by an

em ployer (and may thus suf fer an in jury within the
mean ing of the Act) un less he or she:

(i) is paid to achieve a spec i fied re sult or out come;
and

(ii) has to sup ply the plant and equip ment or tools
of trade needed to per form the work; and

(iii) is, or would be, li a ble for the cost of rec ti fy ing
any de fect in the work per formed.

It is not pro posed to con duct a wide-rang ing over -
view in re spect of the ef fect of the en tire Civil Li a bil -
ity Act on such cases, how ever, for pres ent pur poses,
the rel e vant sec tions are set out as fol lows:
“Gen eral Prin ci ples
9 (1) A per son does not breach a duty to take pre cau -
tions against a risk of harm un less–

(a) the risk was fore see able (that is, it is a risk
of which the per son knew or ought rea son ably
to have known); and 
(b) the risk was not in sig nif i cant; and
(c) in the cir cum stances, a rea son able per son in
the po si tion of the per son would have taken the
pre cau tions.

(2) In de cid ing whether a rea son able per son would
have taken pre cau tions against a risk of harm, the
court is to con sider the fol low ing (among other rel e -
vant things)–

(a) the prob a bil ity that the harm would oc cur if
care were not taken;
(b) the likely se ri ous ness of the harm;
(c) the bur den of tak ing pre cau tions to avoid the 
risk of harm;
(d) the so cial util ity of the ac tiv ity that cre ates
the risk of harm."

“Mean ing of ‘ob vi ous risk’
13 (1) For this di vi sion, an ‘ob vi ous risk’ to a per son 
who suf fers harm is a risk that, in the cir cum -
stances, would have been ob vi ous to a rea son able
per son.
(2) Ob vi ous risks in clude risks that are pat ent or a
mat ter of com mon knowl edge.
(3) A risk of some thing oc cur ring can be an ob vi ous
risk even though it has a low prob a bil ity of oc cur -
ring.
(4) A risk can be an ob vi ous risk even if the risk (or a 
con di tion or cir cum stance that gives rise to the risk)
is not prom i nent, con spic u ous or phys i cally
observable.
(5) To re move any doubt, it is de clared that a risk
from a thing, in clud ing a liv ing thing, is not an ob -
vi ous risk if the risk is cre ated be cause of a fail ure
on the part of a per son to prop erly op er ate, main -
tain, re place, pre pare or care for the thing, un less
the fail ure it self is an obvious risk.”
“Per sons suf fer ing harm pre sumed to be
aware of ob vi ous risks
14 (1) If in an ac tion for dam ages for breach of duty
caus ing harm, a de fence of vol un tary as sump tion of
risk is raised by the de fen dant, and the risk is an ob -
vi ous risk, the plain tiff is taken to have been aware
of the risk un less the plain tiff proves, on the bal ance
of prob a bil i ties, that he or she was not aware of the
risk.
(2) For this sec tion, a per son is aware of a risk if the
per son is aware of the type or kind of risk, even if the 
per son is not aware of the pre cise na ture, ex tent or
man ner of oc cur rence of the risk.”

Af ter as cer tain ing whether or not the leg is la tion
ap plies, the next thing to note about the sec tions47 see [36].
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deal ing with ob vi ous risks is that whilst sec tion 15
pre scribes that a duty is not owed to an other per son
to warn of an ob vi ous risk and sec tion 19 de clares
that a per son is not li a ble in neg li gence for harm suf -
fered by an other as a re sult of the ma teri ali sa tion of
an ob vi ous risk of a dan ger ous rec re ational ac tiv ity,
the po si tion is dif fer ent in re spect of other ac tiv i ties
where an ob vi ous risk is taken.

A per son may still suc ceed de spite en gag ing in con -
duct which in volves an ob vi ous risk (not be ing ac tiv i -
ties re ferred to in sec tions 15 or 19) sub ject to the
stat u tory form of vol un tary as sump tion of risk en -
cap su lated in s14. There fore, whilst there is a de nial
of the es tab lish ment of li a bil ity in re spect of rec re -
ational ac tiv i ties and warn ing cases in re spect of ob -
vi ous risks, other sit u a tions are left to the com mon
law sub ject to the ap pli ca tion of s14.

It can be seen that there are two ma jor changes to
the com mon law con cept of vol un tary as sump tion of
risk. First, the plain tiff need only be aware of the
“type or kind of risk even if [he] is not aware of the
pre cise, na ture, ex tent or man ner of oc cur rence of
the risk”. Con trast this to the com mon law po si tion
where there needs to be a full ap pre ci a tion of the pre -
cise risk be fore the de fence can ap ply. Sec ond, the
onus of prov ing the aware ness of the risk is re versed; 
it now lies on the plain tiff to es tab lish that he or she
was not aware of the risk.

In the con text of this back ground, it is sub mit ted
that the plain tiffs in both Surf Coast Shire Coun cil
and Thomp son would not have suf fered an “in jury”
within the mean ing of the Work ers’ Com pen sa tion
and Re ha bil i ta tion Act. Each plain tiff was an in de -
pend ent con trac tor who would have fallen within
the three con junc tive catagories of Sched ule 2 of that 
Act. The Civil Li a bil ity Act would have ap plied. Us -
ing these au thor i ties as ex am ples, would the Civil
Li a bil ity Act have made a dif fer ence to the out come
of ei ther case?

It is sub mit ted that a volenti de fence may well
have been raised in Surf Coast Shire Coun cil in that
the plain tiff may be found to have been aware of the
type or kind of risk to him in cir cum stances in which
he lifted the bin out of the cra dle. It is worth not ing
that the test in sec tion 14(1) is sub jec tive. Com pare
this to sec tion 13(1) which de fines an ob vi ous risk as
one which would have been ob vi ous to a rea son able
per son in the po si tion of the plain tiff.

The plain tiff in Thomp son would cer tainly have
had to deal with greater dif fi cul ties than the sub -
stan tial ones which she did en coun ter. The plain tiff
would have had to have proved that she was not
aware of the gen eral risk of in jury to her back in cir -
cum stances in which she has pre vi ously dia rised
that the bins were too heavy for her and in cir cum -
stances in which she had in jured her back, only a
mat ter of weeks ear lier. This would have been a dif fi -
cult hur dle for her to over come.

The con cept of vol un tari ness, how ever, is still pres -
ent. In Suncorp In sur ance and Fi nance v Blakeney,48

Pincus JA stated:
“ . . . the def i ni tion of the volenti de fence ac -
cepted in Roggenkamp v Bennett (1950) 80 CLR
292 at 300 places a heavier bur den on a de fen -
dant in a case of this sort. McTiernan and Wil -
liams JJ held that the el e ments of a de fence of a
de fence of volenti non fit injuria were con ve -
niently stated in the then cur rent edi tion of

Halsbury:
‘In or der to es tab lish the de fence, the plain tiff
must be shown not only to have per ceived the
ex is tence of dan ger, for this alone would be in -
suf fi cient, but also that he fully ap pre ci ated it
and vol un tarily ac cepted the risk’.”

The trend of mod ern au thor i ties is that there must 
be an “ab sence from his mind of any feel ing of con -
straint so that noth ing shall in ter fere with the free -
dom of his will”.49 In other words, if for ex am ple the
ev i dence in Thomp son had been that the plain tiff
would have suf fered some form of gen u ine eco nomic
harm had she not moved the bin, it could le git i -
mately be ar gued that the act of mov ing the bin was
not a vol un tary one. She may per haps have been able 
to lead some ev i dence on this is sue.

Sim i lar re marks ap ply to the plain tiff in Surf Coast 
Shire Coun cil. Sec tion 14 makes no ref er ence to the
party who bears the onus of proof on this is sue. It can 
be safely said then that such onus of prov ing vol un -
tari ness lies on the de fen dant. It is sub mit ted there -
fore, that in cir cum stances in which a plain tiff is un -
able to prove that he or she was not aware of the risk,
a plain tiff will de feat the volenti de fence, as al tered
by sec tion 14, un less the de fen dant is able to es tab -
lish vol un tari ness.

6 Con clu sion
The man ner of deal ing with cir cum stances in

which it is ar gued that peo ple ought to take greater
care for their own safety in the con text of work place
in ci dents has gen er ally been thought to con tain
fairly well set tled prin ci ples in the em ployer/em -
ployee re la tion ship. De spite that, the mat ter has re -
cently been dealt with by the High Court where the
only is sue was the pro vi sion of a safe sys tem.

In re spect of con trac tors, it is sub mit ted that a
theme can be de tected. In cir cum stances in which a
plain tiff finds him self or her self in a dan ger ous or
un safe sit u a tion as a con se quence of the sys tem
which he or she is re quired to work within, it ap pears 
that there will be a sig nif i cantly greater chance of a
plain tiff es tab lish ing a rel e vant duty owed to him or
her (see Rock dale Beef and Thomp son). An ex am ple
of the in verse of this prop o si tion is Pack-Tainers Pty
Ltd where there was ad e quate scope for the plain tiff
to con trol the sys tem within which he was re quired
to work.

In those cir cum stances, it is sub mit ted that the
views of the High Court in Thomp son are con sis tent
with the state ments of Ipp JA in Rock dale Beef and
Young CJ in Pack-Tainers Pty Ltd and in con sis tent
with the nar row in ter pre ta tion of the duty owed to
an in de pend ent con trac tor. It must be doubted
whether the High Court in Brodribb ever in tended
to pre scribe such a nar row for mu la tion for gen eral
ap pli ca tion to con trac tors. Apart from any ar gu ment 
in re spect of the vi car i ous li a bil ity of the prin ci pal be -
cause of the neg li gence of the snig ger, the fac tual
back ground nec es sar ily made for the for mu la tion of
a nar row duty of care.

In deed, the judg ment of Brennan J re fers to the
entrepreuner’s duty aris ing “be cause he has cre ated
the risk”. It would be odd then if a duty was de nied in 
cir cum stances in which an en tre pre neur cre ated a
risk but sim ply in a dif fer ent way.

48 (1993) Aust Tor ts Re por ts

81-253 at 62,648.

49 Bowater v Rowley Regis Corp

[1944] KB 476 at p.479 per Scott 

LJ.
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By de fin ing the scope of the duty in a nar row fash -
ion, a con trac tor who does not de pend upon the safe
or gani sa tion of ac tiv i ties be tween con trac tors, but
does de pend upon a safe sys tem be ing in place, would 
fail in a sit u a tion in which there is no rel e vant as pect
of the for mer cir cum stance pres ent, but as to the lat -
ter, is re quired to work in an un safe sys tem over
which he has lit tle or no con trol.

 It is dif fi cult to see how the plain tiff in McDonnell
v Hoffman could have suc ceeded; Chesterman J in
fact re marked that the de bate as to whether the
plain tiff was an em ployee or a con trac tor made no
dif fer ence to the de ci sion. There, the plain tiff, an ex -
pe ri enced tree feller, elected to com mence work
alone with out his co-worker and, be cause of the way
in which he ap proached his task, was in jured. The
only al le ga tion of neg li gence that was ad vanced was
a fail ure to pro vide a safe sys tem in cir cum stances in
which the in jury was caused by the plain tiff’s own
mis judg ment of a sit u a tion.

 In Brodribb, the only way in which the plain tiff
could have suc ceeded against his prin ci pal was to al -
lege the duty which ul ti mately was found to ex ist (al -
though of course the breach was not proved). In nei -
ther Brodribb nor Hoffman was there any un safe
sys tem pres ent which placed the plain tiff in a vul -
ner a ble po si tion.

It is sub mit ted that con trac tors who fall out side
the scope of the Civil Li a bil ity Act will in many cir -
cum stances be in re la tion ships with their prin ci pals
which shall be very close to em ploy ment. This is be -
cause where a con trac tor:

(i) is paid to achieve a spec i fied re sult or out come;
and

(ii) has to sup ply the plant and equip ment or tools
of trade needed to per form the work; and

(iii) is, or would be, li a ble for the cost of rec ti fy ing

any de fect in the work per formed;
he or she will not be a “worker” within the mean -

ing of the Work ers’ Com pen sa tion and Re ha bil i ta -
tion Act 2003; will not be able to suf fer an “in jury”;
and will there fore fall out side the Civil Li a bil ity Act.
It is sub mit ted that con trac tors who fall out side the
Act there fore will be more likely to face sit u a tions
where they face risks be cause of an un safe sys tem to
which they may be vul ner a ble and have no con trol
over, and that those sit u a tions shall more readily fall
within a fac tual sce nario like Rock dale Beef. 

The dif fi culty for con trac tors arises not nec es sar -
ily be cause of the ef fect which the Civil Li a bil ity Act
ought to have on claims but be cause of the type of
con trac tor gen er ally in cluded in its op er a tion.

Those con trac tors who fall within the ap pli ca tion
of the Civil Li a bil ity Act will, gen er ally speak ing, be
more truly ‘in de pend ent’ and there fore more likely
to be in a po si tion to ex ert more con trol over their
work sys tems. There is the pros pect of an ab so lute
de fence here, how ever the is sue of vol un tari ness
shall loom large as it has un der the com mon law.Y
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