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In Queensland in the last 11 years, there has
been sig nif i cant pre scrip tive in ter ven tion af -
fect ing com mon law claims for dam ages aris ing 
out of per sonal in jury. The Mo tor Ac ci dent In -
sur ance Act 1994 (as amended), Work ers’ Com -
pen sa tion and Re ha bil i ta tion Act 2003, Per -
sonal In ju ries Pro ceed ings Act 2001 (as
amended) and the Civil Li a bil ity Act 2003 are
the principal pre scrip tive stat utes affecting the 
com mon law.2 Some of the com mon law prin ci -
ples of as sess ing dam ages have been mod i fied
by these stat utes. It is there fore timely to re -
view the guid ing au thor i ties and the method of
as sess ment of dam ages in cat a strophic claims.

Quan ti fy ing the dam ages for a cat a strophic in jury
claim is an ex ten sion of gen eral prin ci ples ap plied to
as sess ing dam ages for per sonal in jury, with which
most per sonal in jury law yers are fa mil iar. This pa -
per ex am ines the heads of dam age in spi nal and ac -
quired brain in jury claims, which law yers may only
en coun ter in fre quently.

Turn ing to the heads of dam age:

Pain, suf fer ing and loss of ame ni ties
As sess ment of gen eral dam ages in re spect of in ju -

ries con se quent upon neg li gence on the high way and 
all other claims, save for mas ter and ser vant claims,
for dam ages for per sonal in jury oc ca sioned af ter De -
cem ber 2, 2002, are the sub ject of ss 51, 61 and 62 of
the Civil Li a bil ity Act 2003 and the ‘in jury scale
value’ (‘ISV’) as cal cu lated by ref er ence to, inter alia, 
Sched ule 4, Part 1, Items 1, 2 and 5 of the Civil Li a -
bil ity Reg u la tion 2003. The cal cu la tion of ISV for
mul ti ple in ju ries is pre scribed by Sched ule 4, Part 1,
Di vi sion 1 of the Civil Li a bil ity Reg u la tion 2003.

Be cause cat a strophic in jury, in ad di tion to para ple -
gia, quad ri ple gia and ac quired brain in jury, of ten in -
cludes as so ci ated neu ro log i cal, or tho pae dic, uro log i -
cal, sex ual or in tes ti nal in ju ries, it is nec es sary to ex -
am ine the sched ules of the Civil Li a bil ity Reg u la tion
2003 care fully to prop erly es ti mate the ISV. 

In re spect of mas ter/ser vant claims, the com mon
law as mod i fied by the Workers’ Com pen sa tion and
Re ha bil i ta tion Act 2003 ap plies (as dis tinct from the
as sess ment of the work-re lated in jury for the stat u -
tory com pen sa tion claim un der the Work ers’ Com -

pen sa tion and Re ha bil i ta tion Act 2003).
In ac quired brain in jury claims, of ten there is a

loss of speech, mem ory, in sight and mo tor func tion,
but not the util i ties. Ac quired brain in jury claims at -
tract in fe rior awards when com pared with the
awards in high level quad ri ple gic claims. 

In re spect of cat a strophic in jury claims, a com po -
nent of the quan tum of the award for gen eral dam -
ages is the ob jec tively de ter mined so cial and psy cho -
log i cal suf fer ing and so cial dis abil ity which a claim -
ant with an ac quired brain or spi nal in jury will en -
dure for the re main der of their life. Con se quent
upon cat a strophic in jury, there are of ten psy chi at ric
dis or ders in clud ing de pres sion and be hav ioural dis -
or ders.3

Age is rel e vant. An older per son has less time to
suf fer, but the re main der of the un im paired life is
more pre cious be cause it is a scarce re source.
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1 Bar ris ter at law, Clashfern Cham bers,

Level 9 Quay Cen tral, 95 Nor th Quay,

Bris bane. Aus tra lia 4000. Mr Sacre was

admitted to practise at the Queensland

Bar in 1992 and has been conducting

claims for damages in catastrophic

claims since 1995. Fur ther relevant

information can be found at Mr Sacre's

web site. 

www.catastrophicinjury.com.au.

2 On Sep tem ber 1, 1994, the Mo tor

Ac ci dent In sur ance Act 1994 be came the 

stat ute which pre scribed for com pul sory

third-par ty in sur ance for in ju ries caused

on the high way. The Work ers’

Com pen sa tion Act 1990 is the rel e vant

stat ute law for work in ju ries suf fered

prior to Feb ru ary 1, 1997. For work

in ju ries suf fered be tween Feb ru ary 1,

1997, and July 1, 2003, the WorkCover

Queensland Act 1996 (as amended) is

the rel e vant stat ute. Af ter July 1, 2003,

the Work ers’ Com pen sa tion and

Re ha bil i ta tion Act 2003 is the rel e vant

stat ute. For com mon law claims, other

than high way or mas ter and ser vant

claims, af ter June 18, 2002, the

Per sonal In ju ries Pro ceed ings Act 2001

(as amended) and af ter De cem ber 1,

2002, the Civil Li a bil ity Act 2003 (the

CLA applies to PIPA claims after

December 1, 2002).

3 Scarf v State of Qld & Anor un re por ted,

SC Qld No.1272 of 1993, White J,

Oc to ber 30, 1998; C6 quad ri ple gia with

con se quent de pres sion; Winterton v

Mer can tile Mu tual Ins. (Aust) Ltd [2002]

QCA 249 (brain in jury).
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Youn ger peo ple suf fer lon ger but have more time
and flex i bil ity of mind and body to adapt to the im -
pair ment. The pain and suf fer ing con se quent to the
ini tial in jury and any rel e vant sur gery or treat ment
there af ter sounds in dam ages.4 

Musculo skel e tal and neuropathic pain are com -
mon prob lems fol low ing spi nal cord in jury and
sound sig nif i cantly in awards of gen eral dam ages.5

In award ing a C5 quad ri ple gic fe male $200,000 for
gen eral dam ages in Theden v Nom i nal De fen dant &
Ors [2004] QSC 310, in ad di tion to var i ous dif fer -
ences be tween the com par a tive plain tiffs by way of
age and com par a tive up per limb dis abil ity, Jones J
noted much de pended on the qual ity of the pre-ac ci -
dent life of the claim ant and what their pros pects for
the fu ture were.6

Loss of con sor tium
In re spect of high way claims and other claims, save 

for mas ter and ser vant claims, the court must not
award dam ages for loss of con sor tium un less the in -
jured per son died, or gen eral dam ages are as sessed
in ex cess of $30,000. Loss of servitium claims are
lim ited to three times av er age weekly earn ings per
week.7 

In any event, the awards for loss of con sor tium
dem on strate the low mon e tary value the courts at -
tach to loss of sex ual func tion.8

Loss of ex pec ta tion of life
In re spect of high way claims for in ju ries oc cur ring

af ter De cem ber 2, 2002, awards un der this head of
dam age are cap tured within the award for “gen eral
dam ages” cal cu lated by ref er ence to the Civil Li a bil -
ity Reg u la tion 2003.9

The award for loss of life ex pec tancy is re ferred to
as the loss of ex pec ta tion for life. It is not usu ally a
large sum of money.10

In ter est on gen eral dam ages
In ter est on gen eral dam ages has been abol ished

for high way claims and other claims, save for mas ter
and ser vant claims.11 In re spect of mas ter and ser -
vant claims, the court de ter mines the ap pro pri ate
in ter est rate up to judge ment.12

Life ex pec tancy
Life ex pec tancy is a con tin gency which must be re -

flected in the cal cu la tion of fu ture eco nomic dam -
ages.13 It is de ter mi na tive of the mul ti plier ap plied
us ing the 5 percent ta bles to cal cu late pres ent val ues
of fu ture weekly costs. The be gin ning point for an
Aus tra lian claim ant when cal cu lat ing an es ti mate of
life ex pec tancy is the most re cent Aus tra lian Bu reau
of Sta tis tics life ex pec tancy ta bles. There are Aus tra -
lian Bu reau of Sta tis tics life ex pec tancy ta bles for in -
dig e nous Aus tra lians. When as sess ing dam ages for
for eign na tion als, the life ex pec tancy ta bles of their
coun try of or i gin need to be as cer tained.

Some ac quired brain in jury claim ants have their
life ex pec tancy dis counted to re flect any loss caused
by ac ci dent-re lated in ju ries.14

Some ac quired brain in jury claim ants have nor mal 
life ex pec tancy.15

A para ple gic’s life ex pec tancy is usu ally the nor mal 
expectancy, save where there is some pre-ex ist ing
con di tion such as artheroschlerosis, hy per ten sion,
di a be tes, smok ing or a post-ac ci dent his tory of re cur -
rent pres sure sores or uri nary tract in fec tions.16

A quad ri ple gic’s life ex pec tancy, in ad di tion to the
risk of re cur rent pres sure sores or uri nary tract in -
fec tions, is prej u diced by risk of re spi ra tory in fec -
tion. Fur ther, quad ri ple gics – be cause of their up per
limb dis abil ity – are not as able in re liev ing pres sure
on their back sides by lift ing. This is usu ally ex ac er -
bated by post-in jury weight gain con se quent to sed -
en tary life style.

4 Winterton v Mer can tile Mu tual Ins.

(Aust) Ltd [2000] QCA 249 brain in jury,

gen eral dam ages $150,000; Goode v

Thomp son & Suncorp Gen eral In sur ance

Ltd un re por ted, SC Qld No Ambrose J,

July 2, 2002, brain in jury, gen eral

dam ages, $150,000; Cas tro (by her next 

friend Cas tro) v Hillery [2001] QSC 510,

brain in jury, gen eral dam ages $160,000;

Theden v Nom i nal De fen dant & Qld

[2004] QSC 310 C5 quad ri ple gia,

gen eral dam ages $200,000; In Cas tro

(by her next friend Cas tro) v. Hillery

[2001] QSC 510 Jones J com pared the

var i ous brain in jury cases for the

pur poses of as sess ing gen eral dam ages. 

In as sess ing the com par a tives rel e vant

to Mrs Cas tro, Jones J noted (para

phras ing): in Winterton v Mer can tile

In sur ance a plain tiff, 14 years of age,

sus tained se vere brain dam age re sult ing

in an im pair ment of gross and mo tor

skills and se vere cog ni tive def i cits who

re ceived $150,000. In Goode v

Thomp son, a 12-year-old boy was struck 

by a mo tor ve hi cle and suf fered se vere

brain dam age which re sulted in phys i cal

and cog ni tive def i cits. Goode’s in ju ries

were dis sim i lar to and not as se vere as

Mrs Cas tro’s in ju ries. Both of these

plain tiffs were youn ger than Mrs Cas tro

and there fore had to en dure their

re spec tive dis abil i ties for a lon ger pe riod. 

Prior to the ac ci dent, the plain tiff

Winter ton was in the mildly re tarded

range and had very sig nif i cant cog ni tive

def i cits. The ef fect of her in jury was to

re duce her from be ing a per son who,

al though not very bright, could be

ex pected to cope on her own to one who

was un able to live in de pend ently.

Winter ton, prior to her ac ci dent,

dem on strated be hav ioural prob lems and

had dif fi culty in social is ing with her

peers and cop ing with school dis ci pline.

The di ag no sis was she was suf fer ing

from was At ten tion Def i cit Dis or der.

How ever. she did have a higher than

av er age range of in tel lec tual ac tiv ity. But

be cause of the un cer  tain out come of her

pre-ex ist ing dis or der, it is dif fi cult to

com pare her pros pects in light of those

of Mrs Cas tro. Fur  ther, Mrs Cas tro lost

the power of speech. $160,000 was

as sessed with $60,000 ap por  tioned to

the past pe riod; In McChesney (by her

lit i ga tion guard ian McChesney) v Singh

[2002] QSC 311, McKenzie J found the

plain tiff suf fered re duced expectation of

life, closed head injury, reduced

cognition, or thopaedic injuries, reduced

function in left hand and arm, and an

affected gait. General damages were

assessed $150,000.

5 Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, SC Qld, No.3500 of 1986,

Ambrose J, No vem ber 1, 1995,

para ple gia minus ar teroschelorosis

re sulted in award of gen eral dam ages of

$100,000; Hoban v Amcor Ltd

un re por ted, SC Qld BC 960 1930,

Cullinane J, April 2, 1996, gen eral

dam ages $150,000; T12 para ple gic with

burn ing pain; Groeneveld v Mt Isa Mines

Ltd, un re por ted, SC Qld, No.1562 of

1993, White J, June 19, 1996,

in com plete para ple gic with ongo ing back 

pain re sulted in award of gen eral

damages of $100,000.

6 Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted 24.10.97, SC Qld, No.836 of

1997 & No.8196 of 1996, Ambrose J,

23, fe male, C3, gen eral dam ages

$200,000; Scarf v State of Qld & Anor

un re por ted, SC Qld, No.1233 of 1993,

White J, Oc to ber 24, 1997, male C6

gen eral dam ages $180,000; Lebon v.

Lake Placid Re sort Pty Ltd & AMP & Ors

[2000] QSC 49, fe male, C6, gen eral

dam ages $170,000.

7 Section 58 of the Civil Li a bil ity Act 2003.

8 LeBon v Lake Placid Re sort Pty Ltd

[2000] QSC 49, Jus tice Wil liams, as he

then was, awarded $4,000 to the

ex-hus band un der this head, re fer ring to

the claim as a “relic of a by gone era”.

9 Section 51 of the Civil Li a bil ity Act 2003.

10 Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted 24.10.97, SC Qld, No.836,

1997, & No.8196 of 1996, Ambrose J,

23, fe male, C3, $3,000; Scarf v State of

Qld & Anor un re por ted, SC Qld, No.1233

of 1993, White J, Oc to ber 24, 1997,

male C6 lost 10-15 years of his life

ex pec tancy $3,000; LeBon v Lake Placid

damages
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For quad ri ple gics, loss of life ex pec tancy may be 10
to 15 years.17 Life ex pec tancy of ven ti lated quad ri -
ple gics is ad di tion ally prej u diced by the risk of ven ti -
la tor fail ure.

Re ha bil i ta tion phy si cians have pro duced pre dic -
tive ta bles as to the es ti mated loss of life ex pec tancy
as so ci ated with var i ous lev els of spi nal le sion.18 Af ter 
the court makes a find ing in re spect of life ex pec -
tancy, it is not fur ther dis counted when the court
turns its mind to other con tin gen cies which might
re quire dis count ing of var i ous heads of fu ture dam -
ages.19

Em ploy abil ity
The usual prin ci ples ap ply when as sess ing dam -

ages un der this head. The most sig nif i cant in di cia of
fu ture loss of earn ings is the his tory of past em ploy -
ment.

In re spect of eco nomic loss, if an ac quired brain or
spi nal in jured claim ant’s life ex pec tancy is shorter
than the pre-ac ci dent work ing life, there will need to
be a set-off for the lost years.20

Re train ing as part of re ha bil i ta tion, where pos si -
ble, an swers the claim ant’s duty to mit i gate their
loss.

Post-in jury em ploy ment for re mu ner a tion for ac -
quired brain-in jured claim ants, who are able and
will ing to work, is pos si ble. Work op por tu ni ties are
lim ited to em ploy ers who are able and will ing to in te -
grate brain-in jured per sons into their workforce in a
po si tion for which they are competent.

Where there is wheel chair ac cess, in clud ing bath -
room ac cess, in the work place, and a will ing em -
ployer, post-in jury em ploy ment of spi nal-in jured
claim ants is possible.

There are stat u tory af fir ma tive ac tion mea sures to 
as sist cat a stroph i cally in jured per sons into pub lic
ser vice em ploy ment.21

Para ple gics and quad ri ple gics will likely have a

short en ing of their post-in jury work ing life, be cause
the en ergy nec es sary to am bu late in a wheel chair is
at least twice that re quired by per sons walk ing.
There are also ar thri tis and joint prob lems, and spi -
nal cysts and nerve com pres sion con se quen tial to
spi nal cord in jury. Re sid ual em ploy abil ity22 is of ten
an is sue in para ple gic claims.

Some quad ri ple gics do work with out carer sup port 
and oth ers re quire carer sup port to un der take work.
There is usu ally lit tle dis count ing for re sid ual em -
ploy abil ity in quad ri ple gic claims.

Prior to any trial or set tle ment, there would need
to be sub stan tial par tic i pa tion in paid post-in jury
em ploy ment, prior to dis count ing of eco nomic loss.

In ter est on past eco nomic loss
For high way claims, in ter est on dam ages awarded

for past loss of in come is cal cu lated by ref er ence to
the ½ of the 10-year Trea sury bond rate as set and
pub lished by the Re serve Bank of Aus tra lia.23 In re -
spect of mas ter and ser vant claims, the court de ter -
mines the ap pro pri ate in ter est rate up to the date of
trial.24

For claims other than high way and mas ter and
ser vant claims, in ter est on dam ages awarded for
past loss of in come is cal cu lated by ref er ence to the ½ 
of the 10 year Trea sury bond rate as set and pub -
lished by the Re serve Bank of Aus tra lia.25

Dis count rate
on fu ture eco nomic loss

For high way claims, the dis count rate on com pen -
sa tion for fu ture loss is 5 per cent.26 In re spect of mas -
ter and ser vant claims, the dis count rate for com pen -
sa tion for im pair ment of earn ing ca pac ity is 5 per -
cent.27 For claims, other than high way and mas ter
and ser vant claims, the dis count rate for com pen sa -
tion for fu ture ex pen di ture and loss is 5 per cent.28

Re sort Pty Ltd [2000] QSC 49, His

Hon our, Jus tice Wil liams, as he then

was, awarded $3,000 un der this head for 

a C6 fe male quad ri ple gic who lost five to 

10 years of her life expectancy.

11 Section 60(1) of the Civil Li a bil ity Act

2003.

12 Section 47 of the Su preme Court Act

1995.

13 Malec v J.C. Hutton Pty Ltd (1989-90)

169 CLR 638.

14 In Cas tro (by her next friend) v Hillery

[2001] QSC 510, Mrs Cas tro was at risk

of chok ing when un su per vised be cause

her gag re flex was im paired. At time of

trial, but for in jury, she had 42 years of

fu ture life ex pec tancy. Dis count ing for

risk of chok ing re duced her life

ex pec tancy to 34 years.

15 Winterton (an in fant) v Mer can tile

Mu tual In sur ance (Aus tra lia) Lim ited,

un re por ted, Su preme Cour t of

Queensland, No.8 of 1999, Demack J,

6.9.99, fe male plain tiff 18 years at in jury 

had fu ture life ex pec tancy 64 years.

16 Bee croft v Prop. Top of the Mark B.U.P.

No.3410 and Ors un re por ted, SC Qld,

No.3500 of 1986, Ambrose J, No vem ber

1, 1995, pre ac ci dent ar theroschlerosis

& smok ing, age 39 at time of ac ci dent

and age 51 at trial, pre-ex ist ing

ar teroschlerosis would have re duced his

life ex pec tancy to 30 years, at age 51 his 

ar teroschlerosis & para ple gia re duced

his fu ture life ex pec tancy to 10-15 years

= 12 years; Hoban v Amcor Lim ited

un re por ted, Su preme Court of Qld,

Cullinane J, 2.4.96, age 51 at trial, life

exp. 25 years; Groeneveld v Mt Isa

Mines Ltd, un re por ted, SC Qld, No.1562

of 1993, White J, June 19, 1996,

in com plete para ple gic pre-ex ist ing

hy per  ten sion, di a be tes & past his tory of

smok ing were a risk to his life, his tory

uri nary tract in fec tion, 59 yrs at trial,

ac tu ar ial life ta bles in di cated future 18

years reduced to 15 future years.

17 Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted, 24.10.97, Su preme Cour t

Queensland, No.836 1997 No.8196 of

1996, Ambrose J, 23, fe male, C3, at

time of trial 47 fu ture years; Scarf v

State of Qld & Anor un re por ted, No.1233 

of 1993, White J, Oc to ber 24, 1997,

male C6 hos pi ta lised for uri nary tract

in fec tion, de pres sion, smok ing loss of

10-15 years to 33 fu ture years; Lebon v

Lake Placid Re sort Pty Ltd & AMP & Ors

[2000] QSC 49, fe male, C6, 35 years at

time of trial, 48 fu ture years re duced to

33-38 years.

18 Yeo et al, ‘Mor  tal ity fol low ing spi nal cord 

in jury’ Spi nal Cord (1998) 36, 329-326

is the most com pre hen sive re cent pa per

on life ex pec tancy af ter spi nal injury.

19 Sharman v Ev ans (1976) 138 CLR 563@ 

587 per Gibbs & Ste phen JJ; Goode v

Thomp son & Suncorp Gen eral In sur ance

Ltd un re por ted, SC Qld No.S5829 of

1999, Ambrose J, July 2, 2002; con tra

Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted, 24.10.97, Su preme Cour t

Queensland, No.836 1997 & No.8196 of

1996, Ambrose J found life ex pec tancy

of 47 years but dis counted fu ture care by 

$250,000 for rea sons in clud ing that Dr

Hill was over-gen er ous with life

expectancy.

20 Skelton v Col lins (1966) 115 CLR 94.

21 Equal Op por tu nity in Pub lic Em ploy ment

Act 1992 (Qld); Equal Em ploy ment

Op por tu nity (Com mon wealth

Au thor i ties) Act 1987 (Cth).

22 Cecil v Prop erty Unit Nom i nees (No.3)

Pty Ltd un re por ted, SC Qld, No.154 of

1989, Helman AJ 25.06.92, male T8/9

com plete para ple gia age 54 at trial

earned money writ ing com puter

pro grams post-ac ci dent; Coughlin v

Stan ley & Ors un re por ted SC Qld,

No.3330 of 1988, Byrne J, 3.11.92,

fe male T9 com plete para ple gia, age 22 at 

trial, phys i cal ca pac ity of four to six

hours daily but pros pect of permanent

work slim.

23 Section 55 E(1) of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

24 Section 47 of the Su preme Court Act

1995.

25 Section 55(1) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

26 Section 55 B (a) of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

27 Section 16(1) of the Su preme Court Act

1995.

ã
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Past care (Griffiths v Kerkemeyer &
commercial)

Post-hos pi ta li sa tion, the ac quired brain and spi nal 
in jured are re ha bil i tated from the hos pi tal ward to
their own ac com mo da tion in the com mu nity or an
in sti tu tion.

Prior to re ha bil i ta tion to their own ac com mo da -
tion, there may be need for house al ter ations, aids
and equip ment to be pro vided, and care ar ranged.
The cost of re ha bil i ta tion is borne by the mo tor ac ci -
dent in sur ers, WorkCover or by the pub lic hos pi tal
sys tem. In re spect of mas ter and ser vant claims,
work ers have a right to a care al low ance and ad di -
tional sum as part of their en ti tle ment to stat u tory
com pen sa tion.

Mo tor ac ci dent in sur ers and WorkCover have re -
ha bil i ta tion co or di na tors, who work closely with cli -
ni cians to pro vide nec es sary house al ter ations, aids
and equip ment, and care for claim ants where li a bil -
ity is ad mit ted or par tially ad mit ted.29 In re spect of
claims oc ca sioned by neg li gence on the high way, af -
ter April 9, 2003, claims for dam ages for gra tu itous
care are sub ject to s59 of the Civil Li a bil ity Act
2003.30 

The re quire ment that the need for ser vices arises
“solely out of the in jury” in the equiv a lent New
South Wales leg is la tion31 has been the sub ject of
com ment that dam ages may be awarded for that por -
tion solely at trib ut able to the ac ci dent.32

In mas ter and ser vant claims for dam ages for past
paid care, the court is lim ited to award ing dam ages
for ser vices not usu ally pro vided, ei ther of a kind
per formed by the worker him self prior to the in jury
or gra tu itously by oth ers, or by paid carers to the
worker af ter the in jury.33

The harsh ness of this in cat a strophic claims is set
off in part by the worker’s right to ad di tional lump
sum com pen sa tion for gra tu itous care as part of the
their stat u tory claim for work ers’ com pen sa tion

ben e fits.34 Care must be taken to doc u ment the need
for care dur ing the stat u tory claim and to in sist that
the ad di tional lump sum is paid by WorkCover by
way of gra tu itous care and not by way of an ad di -
tional lump sum for hav ing a work-re lated im pair -
ment equal or in ex cess of 50 per cent.35

The dis tinc tion be tween the two stat u tory entitle -
ments be comes rel e vant in com mon law pro ceed ings
be cause the ad di tional lump sum paid by WorkCover 
for gra tu itous care is not in cluded in the stat u tory
re fund36 whereas an ad di tional lump sum for hav ing
a work-re lated im pair ment equal or in ex cess of
50 percent is in cluded in the stat u tory re fund.37

For other com mon law claims, s54 of the Per sonal
In ju ries Pro ceed ings Act 2002 (as amended) pro vides 
the ser vices must be nec es sary and, inter alia, for at
least six hours a week and be for at least six months.

Most cat a stroph i cally in jured claim ants need
more than six hours of care per week. In the early pe -
riod, post-hos pi ta li sa tion care needs are likely to be
higher un til the daily rou tine be comes fa mil iar.38

The find ings of fact, in re spect of awards for fu ture
care, are a good in di ca tor of the me dium and long-
 term care needs of the cat a stroph i cally in jured
claim ants.

Ac quired brain in jury claim ants of ten need a full-
 time house keeper to su per vise them lest they harm
them selves un know ingly and to dis cour age pred a -
tors.39

Para ple gics, who are able to trans fer in de pend -
ently and use a man ual wheel chair, can usu ally live
in de pend ently and need a num ber of hours of do -
mes tic care per week (de pend ent on their level of im -
pair ment) ris ing to four to eight40 hours a day when
they are aged about 50 to 60 years.41

The care needs of quad ri ple gics are harder to pre -
dict, de pend ing on their re sid ual abil ity to trans fer
in de pend ently and their se cu rity needs. How ever,
the pre scrip tion usu ally in volves a full-time house -
keeper and a num ber of ex tra hours of per sonal care
per day.42

28 Section 52(1)(a) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

29 Section 51(3) of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended)

obliges in sur ers to pro vide re ha bil i ta tion

ser vices; s268(1) of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act 2003 

– an in surer “may” pro vide rehabilitation.

30 Section 59 of the Civil Li a bil ity Act 2003

pro vides the ser vices must be

nec es sary, the need for the ser vices

must arise solely out of the in jury and,

inter alia, for at least six hours a week

and be for at least six months.

31 Section 15 of the Civil Li a bil ity Act 2002

(NSW).

32 Woolworths v Lawlor [2004] NSWCA

209.

33 Sections 308A-308E of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

34 Section 193 of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

35 Section 192 of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

36 Section 270(2) of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

37 Section 270(1) of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

38 Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, Su preme Cour t of

Queensland, No.3500 of 1986, Ambrose

J, No vem ber 1, 1995; Lebon v Lake

Placid Re sort Pty Ltd & AMP & Ors

[2000] QSC 49.

39 Awards for fu ture care – Winterton v

Mer can tile Mu tual Ins (Aust.) Ltd [2000]

QCA 249, fe male age 18 years at trial,

$1,600,000; Goode v Thomp son &

Suncorp Gen eral In sur ance Ltd

un re por ted, SC Qld No Ambrose J, July

2, 2002, brain in jury, age 17 years at

trial, $1,607,908; Cas tro (by her next

friend Cas tro) v Hillery [2001] QSC 510,

age 40 years at trial, $2,850,000;

McChesney (by her lit i ga tion guard ian

McChesney) v Singh [2002] QSC 311,

age approx. 25 years at trial, $877,000.

40 Morrison v Gessey, unrepor ted, SC NSW

No.19124 of 1993, Spender AJ, 28.7.95

& unrepor ted SCNSWCA, No.40563 of

1995.

41 Awards for fu ture care – Coughlin v

Stan ley & Ors un re por ted SC Qld,

No.3330 of 1988, Byrne J, 3.11.92,

fe male T9 com plete para ple gia, age 22 at 

trial, six hrs per week in clu sive of child

care; Cecil v Prop erty Unit Nom i nees

(No.3) Pty Ltd un re por ted, SC Qld,

No.154 of 1989, Helman AJ 25.06.92,

male T8/9 com plete para ple gia age 54;

Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, Su preme Cour t of

Queensland, No.3500 of 1986, Ambrose

J, No vem ber 1, 1995, para ple gic age 51

years at trial; Hoban v Amcor Ltd

un re por ted, SC Qld BC 960 1930,

Cullinane J, April 2, 1996, T12

para ple gic age 51 at trial; Groeneveld v

Mt Isa Mines Ltd un re por ted, SC Qld,

No.1562 of 1993, White J, June 19,

1996, in com plete paraplegic age 62 at

trial.

42 Awards for fu ture care – Hornberg v

Horrobin & Horrobin & The Coun cil of the 

Shire of Warroo un re por ted, 24.10.97,

Su preme Cour t Queensland, No.836 of

1997 No.8196 of 1996, Ambrose J, 23,

fe male, C3, age 23 years at trial, 47

fu ture years, live in housekeeper; Scarf v 

State of Qld & Anor un re por ted, No.1233 

of 1993, White J. Oc to ber 24, 1997,

male C6, approx. age 33 years at trial,

33 fu ture years, live in housekeeper plus

life style carer; Theden v Nom i nal

De fen dant & Qld [2004] QSC 310, C5

fe male, age 49 at trial, 30 fu ture years,

live in housekeeper plus handy man plus

care.

43 Section 308A-308E of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

44 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310.
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Cat a stroph i cally in jured claim ants in jured at
work, who af ter hos pi ta li sa tion are cared for in the
home by their fam i lies or paid carers, are not able to
claim dam ages for gra tu itous or paid ser vices, re -
spec tively, in court pro ceed ings.43

The prac ti cal ef fect of ss308A-308E Work ers’ Com -
pen sa tion & Re ha bil i ta tion Act 2003 is that in jured
work ers ei ther re fuse to leave hos pi tal or their fam i -
lies and friends pro vide their care. The lat ter op tion
has the risk of fam ily dis lo ca tion.44 Cat a stroph i cally
in jured claim ants in jured at work, who af ter hos pi -
ta li sa tion are cared for by pro fes sional carers or who, 
af ter the court case, gen u inely in tend to en gage pro -
fes sional ser vices, even if that in ten tion is formed af -
ter tak ing le gal ad vice, may claim for fu ture care.45

Re ha bil i ta tion phy si cians usu ally opine that the
ad di tional stress and work load oc ca sioned by car ing
for a cat a stroph i cally in jured spouse, child or par ent
should be avoided if in de pend ent paid care is avail -
able. Prac ti cally, this dif fi culty is over come, at least
for a pe riod of time, be cause an in jured worker may
claim for care in their stat u tory com pen sa tion claim
aris ing from Chap ter 3 of the Work ers’ Com pen sa -
tion and Re ha bil i ta tion Act 2003.

In re spect of Chap ter 3 claims for stat u tory com -
pen sa tion, WorkCover re ha bil i ta tion co or di na tors
pro vide up to a mon e tary limit nec es sary house al -
ter ations, aids and equip ment, and care to cat a -
stroph i cally in jured work ers ir re spec tive of whether
the in jured worker has a com mon law claim. The
claim by a cat a stroph i cally in jured worker for stat u -
tory com pen sa tion, pur su ant to Chap ter 3 of the
Work ers’ Com pen sa tion and Re ha bil i ta tion Act
2003, in cludes a right to a mon e tary al low ance for
care by fam ily and a lump sum of, pres ently,
$157,955.46

In re spect of com mon law claims, past Griffiths v
Kerkemeyer dam ages may be ev i denced by di a ries of
care show ing the date of the ser vice, the na ture of
the ser vice and the time spent. The com mer cial cost
of care is ap plied for the time spent pro vid ing the ser -

vices. In the ab sence of care di a ries, the oc cu pa tional
ther a pist or clin i cal nurse con sul tant/care agency
may be asked to opine to the claim ant’s need for care
dur ing the rel e vant pe riod.

At com mon law, the in surer must pay the com mer -
cial cost for the ser vices rea son ably re quired to sat -
isfy the need for which the claim ant’s im pair ment
gives rise.47 If the ev i dence is that, in ad di tion to day -
time care, over night care is re quired by way of re po -
si tion ing in bed, su per vi sion or some time per sonal
care needs in ac cor dance with the prin ci ples enun ci -
ated in Griffiths v Kerkemeyer, the in surer must pay
for ser vices rea son ably re quired to sat isfy a
24-hour-a- day pe riod. The dam ages are to be as -
sessed not by ac tual cost but by mar ket costs of pro -
vid ing those ser vices.48 Per sonal care is re lated to the 
per son – the man age ment of the util i ties, bath ing,
toileting, dress ing changes, suc tion, cath e ter
changes, pres sure lifts, load ing into the trans port
and as sis tance with trans fers and turns. Do mes tic
care is re lated to the do mi cile, man age ment of the
home, clean ing, cook ing, shop ping, wash ing car,
wash ing clothes and changing linen.

There is a blur ring of the di vide be tween per sonal
and do mes tic care when it co mes to su per vi sion. An
ac quired brain dam aged claim ant who can am bu late
but has be hav ioural or short-term mem ory prob lems 
may need su per vi sion with money, med i ca tion or gas
and elec tric ity.

A high-level quad ri ple gic who can not turn in bed
may need some one within hail ing dis tance if they get 
into an awk ward po si tion whilst asleep or need as sis -
tance to evac u ate in the event of fire. In both cases
there will be lit tle daily hands-on care of the per son
but there is a need for su per vi sion and phys i cal in -
ter ven tion of short duration to prevent harm from
time to time.

The adop tion of com mer cial care agency costs
based on the Dis abil ity Work ers’ Award – State has
made this head of dam age prob lem atic.

45 Karanfilov v Inghams En ter prises Pty Ltd

[2003] QCA 242,

46 Sec tion 274 of the Work ers’

Com pen sa tion and Re ha bil i ta tion Act

2003 pro vides an in surer may pay a

car ing al low ance to a worker en ti tled to

com pen sa tion, if the worker de pends on

care for the fun da men tal ac tiv i ties of

daily liv ing and the care is pro vided in

the worker’s home by a per son on a

vol un tary ba sis to whom com pen sa tion

is not pay able. Sec tion 192 Work ers’

Com pen sa tion & Re ha bil i ta tion Act 2003 

pro vides that, in ad di tion to the usual

stat u tory ben e fits pay able un der the Act,

claim ants with a work-re lated

im pair ment in ex cess of 50 percent are

en ti tled to additional lump sum

compensation of $157,955.

47 The com mon law prin ci ple ap plied in

re spect of gra tu itous care is as

es tab lished in Griffiths v Kerkemeyer

(1977) 139 CLR 161 and ex plained in

Van Gerven v Fenton (1992) 175 CLR

327, Ma son CJ, Toohey & McHugh JJ at

p. 333, stated the prin ci ple as follows:

“Con se quently, it should not now be

ac cepted that the true ba sis of a Griffiths 

v Kerkemeyer claim is the need of the

plain tiff for those ser vices pro vided for

him or her, and that the plain tiff does not

have to show, as Gibbs J held, that the

need is or may be pro duc tive for

fi nan cial loss . . . ”

Dam ages un der this head are costed at the

com mer cial cost of pro vid ing the needed 

care pur su ant to the prin ci ples in

Grincelis v House (2000) 74 ALJR 1427

and Mar shall v Andjelic (1993) 31 NSW

LR 162 where Kirby P & Meagher JA

found @ 174.

“How ever in the light of the de ci sion in Van

Gervan it would ap pear that what is

now a days to be taken as a rea son able

ob jec tive mea sure of dam ages will

in vari ably be the com mer cial market

cost.”

The ma jor ity in Mar shall v Andjelic (su pra)

went on to ob serve that it is wrong to

re duce the quan tum of dam ages for

sup por t which would “com monly be

ex pected from a mem ber of the fam ily”

and to do so was to pro ceed con trary to

the prin ci ple laid down in Van Gervan. In

Grincelis v House (1988) 84 FCR 190

the Fed eral Cour t of Aus tra lia held that

the sat is fac tion of the ap pel lant’s need

for full-time care was the com mer cial

value of that care which in cluded a

live-in al low ance for a com mer cial

care-giver. The care had in fact been

ren dered by the plain tiff’s par ents and a

live-in al low ance ini tially had not

in cluded. Hill & Keifel JJ @ 207

observed:

“In our re spect ful view the only ba sis

ap par ent from the mas ter’s rea sons for

what is a very sub stan tial re duc tion in

the award for this head was a con cern

that the cost of the par ent’s ser vices

ap peared to be too much. The ev i dence

how ever re quired such a con clu sion; it

fol lows in our view, that the award must

be increased . . . ”

In Grincelis v House (2000) 74 ALJR 1247

@ 1250 the ma jor ity re marked in

re spect of the cost of the par ents’

ser vices, that the par  ties did not seek:

“to re open the de ci sion in Van Gervan v

Fenton.”

48 The ap pli ca tion of Griffiths v Kerkemeyer, 

Van Gervan v Fenton & Kars v Kars

re sulted in Mr Cas tro be ing paid at

com mer cial rates whilst sleep ing in his

own bed at night and su per vis ing his

sleep ing wife. [Cas tro (by her next friend 

Cas tro) v Hillery [2001] QSC 510] The

in surer sug gested this was not

con tem plated by the High Cour t Van

Gervan v Fenton and Kars v Kars. The

claim ant re lied on the re marks of Ma son

CJ, Toohey & McHugh JJ) in Van Gerven

@ p335:

“It does not seem rea son able that the

de fen dant’s li a bil ity to pay dam ages

should be re duced at the di rect ex pense

of the pro vider by in vok ing no tions of

mar i tal or fam ily ob li ga tion to pro vide the 

ser vices free of charge or at less than

market rates.”

ã
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For the care of many ac quired brain in jury claim -
ants, where the util i ties are not im paired, the ser -
vices needed may amount to do mes tic care (house -
keep ing, shop ping and cook ing) and su per vi sion
where there are se cu rity is sues. Level 2, pay point 1
of the Dis abil ity Work ers’ Award – State is of ten re -
lied on as the ba sis of cal cu lat ing the carer’s rate of
re mu ner a tion in clud ing over time rates (not in clud -
ing ad min is tra tion and stat u tory on costs) for the
provision of needed domestic care.

Per sons who have suf fered ac quired brain in jury
in non-com pen sa ble cir cum stances are of ten cared
for gra tu itously by rel a tives, even grand par ents.
The cost of care for the same ac quired brain in jury

suf fered in com pen sa ble cir -
cum stances at tracts the in clu -
sion of ad min is tra tion fees
(some times up to $5 an hour),
stat u tory charges (su per an -
nu a tion levy, Goods and Ser -
vices Tax, WorkCover in sur -
ance, pay roll tax) and pen alty
rates for non-day time and
week end at ten dance of carers
(based on the Dis abil ity
Worker’ Award – State) in the
com mer cial cost.

The rate of re mu ner a tion,
in cluded in the com mer cial
cost of care, in creases when
the needs of high- level quad ri -
ple gics (le sions com plete

above C 5) are con tem plated. There may be a need
for lift ing and turn ing claim ant/plain tiffs (some -
times with hy drau lic hoists), in ser tion of sup pos i to -
ries, chang ing in-dwell ing cath e ters, clean ing
tracheostomy and su pra pu bic cath e ter sites, and
suc tion of flu ids out of ven ti lated lungs.

The carers who at tend to these tasks usu ally re -
ceive spe cial ist train ing from the Prin cess Alexandra 
Hos pi tal Spi nal In ju ries Unit, their care agency or at
lo cal TAFE col leges. The carers rate of re mu ner a -
tion for pro vid ing per sonal care to a high-level quad -
ri ple gic is of ten based on Level 3, Pay point 1 of the
Dis abil ity Work ers’ Award – State which call ing de -
scrip tion in cludes hands-on per sonal care. The com -
mer cial cost (in clud ing over time rates and stat u tory
on costs) can be up to $30 an hour on week days and
$40 an hour on week ends. A likely need for 24 or
even 30 hours of care a day – the lat ter in the case of a 
ven ti lated quad ri ple gic – can pro duce a weekly cost

of $5,000 to $6,000 when the care is provided by a
commercial agency.

De spite the seem ing un fair ness, the cost of past
gra tu itous care should in clude the ad min is tra tion
and stat u tory on costs of the com mer cial care agency 
if those costs are a rea son able val u a tion of the ser -
vices pro vided.49

High-level quad ri ple gics in jured in non-com pen sa -
ble cir cum stances are of ten cared for by fam ily mem -
bers who re ceive no pay ment or the dis abil ity sup -
port pen sion. The ev i dence of ex pert re ha bil i ta tion
phy si cians in Queensland has con sis tently been that
high-level quad ri ple gics cared for gra tu itously by
fam ily mem bers are at no greater risk of med i cal
com pli ca tions than if they are cared for by com mer -
cial carers, and there is no need to have a qual i fied
nurse to pro vide such care.50

Un til McChesney (by her lit i ga tion guard ian
McChesney) v Singh [2002] QSC 311, the Queens -
land trial courts were val u ing the gra tu itous ser vices 
of friends and rel a tives by ref er ence to the com mer -
cial costs, in clu sive of over time rates, the ad min is -
tra tion costs and stat u tory on costs, and then dis -
count ing for the like li hood the care pre scrip tion
would not be filled by a com mer cial agency.51

In McChesney v Singh & Ors [2003] QCA 498, Wil -
liams JA, with whom Davies JA and Wil son J agreed,
re ferred to the judg ment of Ma son CJ, Toohey and
McHugh JJ @ 334 in Van Gervan when de cid ing to
not in ter fere with the trial judge’s find ing that fu -
ture gra tu itous care should be costed at a rate of $15
an hour. The ba sis of Jus tice Wil liams’ de vi a tion
from the ra tio in Van Gervan was “in some cases the
mar ket cost may be too high to be the rea son able
value of the ser vices.” More re cently, $20 an hour
was awarded as the rate able value of this type of
care.52

Wil son v McLeay dam ages
The lead ing case deal ing with vis its by fam i lies of

an in jured per son is Wil son v McLeay (1961) 106
CLR 523, a de ci sion of Tay lor J in which an amount
was al lowed in gen eral dam ages for the cost of trans -
port for at ten dance of the plain tiff’s par ents at hos -
pi tal where she had been taken af ter in jury.53

When mak ing a claim for a cat a stroph i cally in -
jured, it is dif fi cult to evince an al le vi a tion of symp -
toms dis tin guish able from the al le vi a tion of symp -
toms pro vided by the nurs ing, ther apy and med i cal
ser vices in a spe cial ist spi nal or brain in jury hos pi tal
unit. How ever these claims do sound in dam ages.54

The no tion is fur  ther an swered by Toohey,

McHugh, Gummow & Kirby JJ in Kars v

Kars (su pra) @ p372:

“It is an ac cepted prin ci ple in Aus tra lia that

dam ages for past and fu ture gra tu itous

ser vices con sti tute a sum de signed to

pro vide for the in jured plain tiff’s

es tab lished needs. That sum may be

cal cu lated by ref er ence to what the

pro vider does and even what com mer cial 

costs of do ing it would en tail, but the

fo cus is on the plaintiff’s needs.”

49 Goode v Thomp son & Suncorp Gen eral

In sur ance Ltd un re por ted, Su preme

Cour t of Qld, No.S5829 of 1999,

Ambrose J. July 2, 2001, The claim ant

did not claim ad min is tra tion or stat u tory

on costs but it was clear Ambrose J was

of the view they were claimable; Cas tro

(by her next friend Cas tro) v Hillery

[2001] QSC 510; Theden v Nom i nal

De fen dant & Ors [2004] QSC 310.

50 Hornberg v Horrobin & Anor un re por ted,

SC Qld, No.836 of 1997 No.8196 of

1996, Ambrose J, 24.10.97.

51 Winterton (an in fant) v Mer can tile

Mu tual In sur ance (Aus tra lia) Lim ited

un re por ted, Su preme Cour t of

Queensland, No.8 of 1999, Demack J.

6.9.99 & Winterton v Mer can tile Mu tual

Ins. (Aust) Ltd [2000] QCA 249; Goode v 

Thomp son & Suncorp Gen eral In sur ance

Ltd un re por ted, Su preme Court of Qld,

No.S5829 of 1999, Ambrose J. July 2,

2001; Cas tro (by her next friend Cas tro)

v Hillery [2001] QSC 510.

52 Win ter v Bourboulas and Ors [2005]

QSC 164 per Douglas J.

53 Wil son v McLeay (su pra) Tay lor J at p.

527:

“She was in hos pi tal be ing hundreds of miles 

from home, her in ju ries were se ri ous and 

such com for t and con sul ta tion as her

par ent’s rea son able at ten tion could

pro vide . . . ac cord ing to the med i cal

ev i dence, it was of some im por  tance in

the al le vi a tion of her con di tion that she

should have the com for t and assistance

of her parents.”

In Bresatz v Przibilla (1962) 108 CLR 541 the 

fares in curred by the plain tiff’s mother

com ing from It aly to help her were

dis al lowed as items of spe cial dam ages

but the prin ci ple in Wil son v McLeay was 

ac cepted that the cost of rel a tives and

oth ers vis it ing an in jured per son may be

al lowed in the case of a young per son

in jured far from home.

When mak ing a claim for a
cat a stroph i cally in jured, it is
dif fi cult to evince an al le vi a tion
of symp toms dis tin guish able
from the al le vi a tion of symp toms 
pro vided by the nurs ing, ther apy
and med i cal ser vices in a
spe cial ist spi nal or brain in jury
hos pi tal unit. How ever these
claims do sound in dam ages.
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Past spe cial dam ages
(save for past Griffiths v Kerkemeyer dam ages)

These are ex penses aris ing from ac ci dent-re lated
in ju ries, in curred by claim ants or on their be half,
and in clude re ha bil i ta tion, hos pi tal, med i cal, ther -
apy, phar ma ceu ti cal, aids, equip ment and trav el ling
ex penses. They should be ev i denced by a chro no log i -
cally or dered sched ule, cat e gory by cat e gory show ing 
the date the ex pense was in curred, the na ture of the
ser vice or item, the cost of the item or ser vice and a
note as to whether the ex pense has been paid or not.

In mas ter/ser vant claims, the cost of re ha bil i ta -
tion, hos pi tal, med i cal, ther apy, pharmaceuticals,
equip ment and trav el ling ex penses will be met by
WorkCover, but are re fund able in the com mon law
claim. Ac cord ingly, the claim ant must ex tract the
costs of re ha bil i ta tion, hos pi tal, med i cal, ther apy,
pharmaceuticals, equip ment and trav el ling ex -
penses from the WorkCover re fund no tice and claim
those ex penses as spe cial dam ages.

In re spect of high way claims, the Mo tor Ac ci dent
In sur ance Com mis sion pays the cost of hos pi ta li sa -
tion in any event and it need not be claimed by the
claim ant. The cost of hos pi ta li sa tion will not be
shown on the no tice of re fund of the com pul sory
third-party in surer who pro vides re ha bil i ta tion to
the claim ant. How ever, the re ha bil i ta tion ex penses
paid by the in surer must be claimed by the claim ant
as spe cial dam ages be cause they must be re funded at 
the con clu sion of the com mon law claim. In re spect
of other claims, it is nec es sary to write to the chief ex -
ec u tive of fi cer of any rel e vant hos pi tal to ob tain a let -
ter particularising the re fund or charge owed by the
claim ant so the re fund or charge may be claimed as
past spe cial dam ages.

In re spect of the Com mon wealth Re ha bil i ta tion
Ser vice, Health In sur ance Com mis sion and Queens -
land Health it is nec es sary to write to ob tain a let ter
particularising the re fund or charge owed by the
claim ant so the re fund may be claimed as past spe -
cial dam ages.

In ter est on past spe cial dam ages
In re spect of high way claims, in ter est on past mon -

e tary loss is cal cu lated by ref er ence to the ½ of the
10-year Trea sury bond rate as set pub lished by the
Re serve Bank of Aus tra lia.55 In re spect of mas -
ter/ser vant claims, in ter est is cal cu lated on past spe -
cial dam ages at the rate the court de ter mines the ap -
pro pri ate in ter est rate up to the date of trial.56 In re -

spect of claims, other than high way and mas ter/ser -
vant claims, in ter est on past mon e tary loss is
cal cu lated by ref er ence to the ½ of the 10-year Trea -
sury bond rate as set and pub lished by the Re serve
Bank of Aus tra lia.57

Dis count rate for fu ture
Griffiths v Kerkemeyer dam ages

In re spect of high way claims, the dis count rate to
be ap plied where dam ages are awarded for gra tu -
itous ser vices is 5 per cent for per sons com pen sated
for fu ture ex pen di ture and loss.58 In re spect of
claims, other than high way claims, where dam ages
are awarded for gra tu itous ser vices the dis count rate 
to be ap plied is 5 percent.59

Dis count rate
for fu ture spe cial dam ages

In re spect of high way claims, for per sons com pen -
sated for fu ture ex pen di ture and loss, the dis count
rate to be ap plied is now 5 percent.60 In re spect of
mas ter and ser vant claims, the dis count rate to be
ap plied is now 5 per cent for per sons com pen sated for 
fu ture loss or dam ages in clud ing fu ture care.61 In re -
spect of other claims, where a claim ant is to be com -
pen sated for fu ture ex pen di ture or loss the dis count
rate to be ap plied is 5 per cent.62

Fu ture spe cial dam ages
The pro vi sion of fu ture spe cial dam ages re quires a

weigh ing of the cost of an aid, item of equip ment or
ser vice against the ben e fit to the claim ant such that
only rea son able ex penses are re cov er able from the
in surer.63 Hav ing re gard to the al ter na tives that are
avail able to a cat a stroph i cally in jured claim ant in re -
spect of aids, equip ment, ther apy and do mi cile, con -
tin gency dis count ing for pos si ble al ter na tives is an
in te gral part of what is rea son able.64

Care
When care is pro vided by com mer cial care pro vid -

ers, it takes the char ac ter of fu ture spe cial dam ages.
If the care is pro vided gra tu itously, the prin ci ples to
be ap plied are de rived from Griffiths v Kerkemeyer
(1977) 139 CLR 161. The prin ci ples ap pli ca ble to the
as sess ment of fu ture spe cial dam ages aris ing from
the need for care in cat a strophic in jury claims be gin
with Sharman v Ev ans (1976-1977) 138 CLR 563.

No tions of rea son able ness un der lie both lines of

54 Winterton (an in fant) v Mer can tile

Mu tual In sur ance (Aus tra lia) Lim ited

un re por ted, Su preme Cour t of

Queensland, No.8 of 1999, Demack J.

6.9.99, $4,499 awarded for mile age

claim fam ily Rockhampton, Glad stone to

Bris bane; in Goode v Thomp son (su pra),

Ambrose J al lowed $5,000 for

at ten dance of the claim ant’s mother at

hos pi tal for 77 days. In Lebon v Lake

Placid Re sort Pty Ltd (su pra) Wil liams J

al lowed $4,140 for the six months rent

ex penses of the quad ri ple gic plain tiff’s

hus band to at tend whilst she was in

hos pi tal and rehabilitating in Brisbane.

55 Section 55E of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

56 Section 47 of the Su preme Court Act

1995.

57 Section 55 of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended)

60(2) Civil Li a bil ity Act 2003.

58 Section 57(1)(b) of the Civil Li a bil ity Act

2003.

59 Section 52(1)(b) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

60 Section 55B of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

61 Section 16(1) of the Su preme Court Act

1995; Karanfilov v Inghams En ter prises

Pty Ltd [2003] QCA 242.

62 Section 52(1)(a) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

63 Sharman v Ev ans (1977) 135 CLR 562

@ 573-574 per Gibbs & Ste phen JJ.

64 Malec v J.C. Hutton Pty Ltd (1991) 169

CLR 638 @ 642 & 643:

“the Cour t assesses the degree of probability 

that an event would have occurred, or

might occur, and adjusts its award of

damages to reflect the degree of

probability.”

ã
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au thor ity.
The is sues rel e vant to the de ter mi na tion of rea -

son ably needed past ser vices pro vided gra tu itously/
com mer cially are rel e vant to the de ter mi na tion of
fu ture care. How ever, of ten the claim ant will be
man ag ing on a min i mal ist care pre scrip tion pur su -
ant to re ha bil i ta tion by a mo tor ac ci dent in surer or,
if hav ing re ceived a lump sum com pen sa tion from
WorkCover, has run out of money for paid carers or
an in surer is oth er wise not pro vid ing care. The com -
mon law claim for fu ture care is the only chance of
hav ing a rea son able as sess ment made, costed and
awarded.

In mas ter/ser vant claims for dam ages for fu ture
paid care, the court is lim ited to award ing dam ages
for ser vices not usu ally pro vided ei ther by the
worker him self prior to the in jury or gra tu itously by
oth ers, or by paid carers to the worker af ter the in -
jury.65

The trial judge in McChesney v Singh & Ors (su -
pra) held the com mer cial cost of paid care of $32 an
hour should be dis counted to $30 an hour. The $30
an hour for paid care was not in ter fered with on ap -
peal.

In Theden v Nom i nal De fen dant & Ors [2004]
QSC 310, in bal anc ing the need for the plain tiff to
have a house keeper to be able to at tend upon her
when called, and hav ing that per son live-in with a
num ber of oth ers of care al lowed, Jones J found that
the plain tiff would have $2,200 a week for the next
seven years and $3,000 there af ter. In to tal, $2.2 mil -
lion was al lowed. This was af firmed by the Queens -
land Court of Ap peal.66

Child care costs
The in abil ity of a claim ant/plain tiff to as sist in the

pro vi sion of care for any chil dren they may have, or
in tend to have, will sound in dam ages.67 The re port
of the oc cu pa tional ther a pist will ad dress the need
for and cost of child care. The need for the pro vi sion
of care will likely be lim ited to the chil dren reach ing
school age. In the event chil dren are not in ex is tence
at the time of in jury, there must be a prob a ble rather
than pos si ble chance of the claim ant hav ing chil -
dren.68 This may be ev i denced by an ex ist ing re la -
tion ship and pos i tive fer til ity tests on the claim ant.
The al low ance for care for chil dren must be con sid -
ered as part of the over all pre scrip tion for care in re -
spect of the claim ant.69

In vi tro fer ti li sa tion
In the case of a cat a stroph i cally in jured claim ant,

there may be a need for in vi tro fer ti li sa tion to pro -
duce a child. Brain and spi nal-in jured women usu -

ally con ceive nor mally and are care fully man aged till 
de liv ery.

Spi nal-in jured men usu ally need med i cal in ter ven -
tion to have chil dren.70 The re ha bil i ta tion phy si cian
will ev i dence the need and cost of IVF treat ment, or
rec om mend a fur ther re port from a spe cial ist in fer -
til ity is sues. 

Cap i tal cost of hous ing
The con tin gency which must be ad dressed prior to

as sess ing fu ture cap i tal cost of hous ing is whether
the claim ant will live in in sti tu tional care or in de -
pend ently in the com mu nity with the sup port of
carers if nec es sary.71 In most cases where there is in -
sight into their con di tion, the court will award dam -
ages based on in de pend ent liv ing. When the med i cal
ev i dence evinces no in sight, the court will as sess
dam ages based on in sti tu tional care costs.

The re port of the ex pert ar chi tect/builder will dis -
close the ad di tional costs as so ci ated with al ter ing a
house for a brain or spi nal-in jured claim ant. The ar -
chi tect/builder will particularise each nec es sary al -
ter ation in a list de scrib ing the al ter ation and in di -
cat ing the as so ci ated cost. Be cause of the avail abil ity
of wheel chair/dis abil ity de sign fea tures in pro ject-
 built homes, the ar chi tect’s fees of de sign ing the al -
ter ations and man ag ing the al ter ation are of ten in
dis pute and re sult in dis count ing by the court.72

In sur ers need not go to the ex pense of brief ing an
ar chi tect when a quan tity sur veyor or builder is suf -
fi cient to chal lenge the costings of the claim ant’s ar -
chi tect.

Hous ing de pre ci a tion
and re cur rent main te nance 

The ar chi tect’s/builder’s re port will likely have a
list of the de pre ci a tion par tic u lars for any fit tings
and equip ment as so ci ated with each nec es sary al ter -
ation. The de pre ci a tion par tic u lars will de scribe the
life ex pec tancy and cost of each fit ting or item of
equip ment as so ci ated with each nec es sary al ter -
ation. There will likely be a list de scrib ing the re cur -
rent main te nance costs of each fit ting or item of
equip ment as so ci ated with each nec es sary al ter ation 
and the main te nance of the to tal house al ter ations
and re main der. By cal cu lat ing the weekly cost of
each fit ting or item of equip ment and ap ply ing the
5 per cent ta bles over the pe riod of the claim ant’s life
ex pec tancy, a pres ent value of the fu ture de pre ci a -
tion and re cur rent main te nance costs is pro duced
which is then dis counted for al ter na tive con tin gen -
cies by the court.73

65 Sections 308A-308E of the Worker’s

Com pen sa tion and Re ha bil i ta tion Act

2003.

66 Theden v Nom i nal De fen dant & Ors

[2005] QCA 236.

67 Cas tro v Hillery & Ors [2001] QSC 510.

68 McChesney v Singh & Ors [2003] QCA

498.

69 See Wil liams JA in McChesney v Singh & 

Ors [2003] QCA 498.

70 Scarf v State of Qld & Anor un re por ted,

Su preme Cour t of Qld, No.1272 of 1993, 

White J, Oc to ber 30, 1998, C6 male, not

in a re la tion ship, $15,000 awarded af ter

dis count ing.

71 Wieben v Wain (1991) 13 MVR 393;

Cas tro v Hillery [2001] 510 brain-in jured 

claim ant communicating “I can’t speak”

= in sight into her con di tion.

72 Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, Su preme Cour t of

Queensland, No.3500 of 1986, Ambrose

J, No vem ber 1, 1995; Hoban v Amcor

Ltd un re por ted, SC Qld BC 960 1930,

Cullinane J, April 2, 1996; Groeneveld v

Mt Isa Mines Ltd un re por ted, SC Qld,

No.1562 of 1993, White J, June 19,

1996, in com plete para ple gic in rented

pre mises $40,043.50 for cap i tal costs

and $23,565 for main te nance; Lebon v

Lake Placid Re sort Pty Ltd un re por ted,

SC No.2043 of 1992, Wil liams J

13.3.00, award of $110,000 un der this

head for a fe male C6 quad ri ple gic;

Winterton (an in fant) v Mer can tile

Mu tual Ins. (Aust) Ltd un re por ted, SC

Qld No.8 of 1999 Demack J, Sep tem ber

6, 1999. Plain tiff able to walk with one

per son as sist ing. Mod i fi ca tions,

in clud ing cap i tal, de pre ci a tion and

recurring costs of home were $127.644.

73 In Hornberg v Horrobin & Anor

(un re por ted SC No.836 of 1997 No.8196 

of 1996, Ambrose J, 24.10.97), the

cour t awarded $43,000 for the re cur ring

costs, in clud ing ongo ing house

main te nance; Cas tro (by her next friend)

damages
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Aids & equip ment
The re ha bil i ta tion phy si cian’s and/or oc cu pa tional 

ther a pist’s re ports will ad vise the need for and cost
of each aid or item of equip ment, its life ex pec tancy,
cap i tal cost and any as so ci ated main te nance costs in -
di cat ing its cost and fre quency of main te nance, the
cost of consumables/in con ti nence aids in di cat ing
their fre quency of use and cost, the need for, fre -
quency and cost of ther a pies (phys io ther apy, oc cu pa -
tional ther apy, speech ther apy, hydrotherapy) and
ad di tional cost of the spe cial ve hi cle and its nec es -
sary ad ap ta tions. The costs can be re duced to a
sched ule set ting out the an nual cost, weekly cost and 
cap i tal cost af ter the 5 percent dis count ta bles are
ap plied over the claim ant’s life ex pec tancy.

Swim ming pool
Awards in clud ing dam ages for the costs of a swim -

ming pool are rare. The med i cal ev i dence must show
it is needed and pro vides a ther a peu tic ben e fit. The
court must then weigh the ben e fit to the claim ant
against the cost to as cer tain its rea son able ness.74

Trans port
The mea sure of dam ages is the cost be yond the

cost of the ve hi cle the plain tiff would have had in any 
event, and the cost of the nec es sary ad ap ta tions. The 
re port of the oc cu pa tional ther a pist will pro vide the
cost of the nec es sary ad ap ta tions and ve hi cle life ex -
pec tan cies to make the ve hi cle usable for the
claimant.

For para ple gics who are able to in de pend ently
trans fer, there are usu ally hand con trols pro vided to
an au to matic ve hi cle. The mea sure of the loss may
in clude the ad di tional cost of au to matic as op posed
to man ual trans mis sion.75

Quad ri ple gics who are able to trans fer in de pend -
ently and have suf fi cient re sid ual hand func tion may 
drive au to matic ve hi cles with hand con trols. Quad ri -
ple gics usu ally re quire the pro vi sion of a mo tor van
with a ramp at the rear or the side and spe cial fas ten -
ers to tie the chair down in the rear of the van.76

Carers are needed to load and un load per sons with
brain or spi nal in jury in elec tric wheel chairs into ve -
hi cles. Some ven ti lated quad ri ple gics in the habit of
trav el ling need two carers in the ve hi cle – one carer
to re start the ven ti la tor if the pri mary bat ter ies fail
or to man u ally re sus ci tate in the event of wheel chair
bat tery fail ure and the sec ond to man age the ve hi cle
and calls for help.

The same care pre scrip tion ap plies to ven ti lated
quad ri ple gics when they are away from mains power 
support in a park or shopping centre.

Hos pi ta li sa tion
The cost of fu ture hos pi ta li sa tion can not be left in

the hope that the free pub lic hos pi tal sys tem will al -
ways ac com mo date the claim ant. The daily cost of
stay ing in a Queensland Gov ern ment hos pi tal is reg -
u lated.77

Ac quired brain in jury claim ants have a vary ing
need, de pend ing on the re sid ual dis abil ity for hos pi -
ta li sa tion over their life time.78

The courts have dis counted this item in spi nal in -
jury cases be cause the long stays in hos pi tal usu ally
come later rather than sooner. Gen er ally, para ple -
gics av er age a week to 10 days a year over their re sid -
ual life time.79 Quad ri ple gics usu ally av er age two
weeks a year over their re sid ual life time.80 The re -
port of the re ha bil i ta tion phy si cian will evince the
likely num ber of days per year as the fu ture hos pi ta -
li sa tion need of the claim ant. A weekly value can be
cal cu lated and the 5 per cent tables applied.

Urol ogy
Spi nal-in jured claim ants usu ally have life long

prob lems in keep ing harm ful bac te ria out of their
blad ders and kid neys. Spi nal-in jured claim ants usu -
ally need pe ri odic in ves ti ga tion by way of ul tra -
sound, x-ray and pe ri odic pa thol ogy tests, and re -
view by a spe cial ist urol o gist. The need for, fre -
quency and cost of pe ri odic in ves ti ga tion and re view
by a spe cial ist urol o gist is usu ally found in the re ha -
bil i ta tion phy si cian’s re port with suf fi cient par tic u -
lars to cal cu late a weekly cost. Where there are un -
usual uro log i cal prob lems, the spi nal claim ant’s
needs and the cost of those needs are ad dressed in
the re port of a urol o gist.81

Plas tic sur gery
Bed-bound brain-dam aged per sons, para ple gics

and quad ri ple gics are vul ner a ble to bed sores. The
treat ment of these sores is of ten a com bi na tion of
plas tic sur gery and bed rest. Cost of treat ing a pres -
sure sore and the likely fre quency of pres sure sores
over a life time is usu ally found in the re ha bil i ta tion
phy si cian’s re port with suf fi cient par tic u lars to
calculate a weekly cost.

Spe cial ist coun sel ling, oc cu pa tional
& speech ther apy, phys io ther apy

The need for and fre quency of fu ture coun sel ling
and ther a pies are opined for in the re ha bil i ta tion
phy si cian’s re port and the costs are opined for in the
oc cu pa tional ther a pist’s re port with suf fi cient par -
tic u lars to cal cu late a weekly cost.82

v Hillery [2001] 510, Jones J awarded

$9,000 for re cur ring ex penses rel e vant

to alterations.

74 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310, A C5 quad ri ple gic was

pre scribed and had reg u lar pre-trial

hydrotherapy, but had to travel for over

two hours to and from the lo cal

hydrotherapy pool. The cour t took the

ev i dence of the ar chi tect as to the cost

of pro vid ing a pool in the claim ant’s

house and dis counted the costs of

pro vid ing a pool in the claim ant’s house

by sub tract ing the pro-rated costs

at trib ut able to the sur face area of the

pool in ex cess of the sur face area of a

hydrotherapy pool.

75 Groeneveld v Mt Isa Mines Ltd

un re por ted, SC Qld, No.1562 of 1993,

White J, June 19, 1996, change to

au to matic car with hand con trols

$15,000.

76 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310, sub ject to ap peal, past

cap i tal cost change over to van +

adaptions $90,000 + fu ture cap i tal cost

change over to van ev ery seven years +

adaptions $100,000 = $190,000.

77 The daily bed cost of $730 a night is

pres ently pre scribed as by reg u la tion.

Health Ser vices Reg u la tion s6 &

Sched ule 1 Par t 1 Item 6.

78 Cas tro (by her next friend Cas tro) v

Hillery [2001] QSC 510, the award was

$30,000.

79 Coughlin v Stan ley & Ors, un re por ted SC 

Qld, No.3330 of 1988, Byrne J, 3.11.92,

fe male T9 com plete para ple gia, age 22 at 

trial, on av er age 10 days per year for rest 

of life.

80 Lebon v Lake Placid Re sort Pty Ltd

[2000] QSC 49, C6, av er age 10 days per 

year.

81 Hornberg v Horrobin & Anor, un re por ted

SC Qld, No.836 of 1999, Ambrose J,

24.10.97, fu ture cystoscopies $15,000

+ fu ture IVP or ul tra sound $3,750.

damages
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Pharmaceuticals
The re ha bil i ta tion phy si cian will ad vise as to the

claim ant’s need for in jury-re lated pharmaceuticals.
The claim ant’s gen eral prac ti tio ner will have a re -
cord of the claim ant’s his tor i cal and cur rent pre -
scrip tions. The phar macy where the claim ant has
their pre scrip tions filled will be able to pro vide the
unsubsidised cost of the claim ant’s pre scrip tion
med i cine with suf fi cient par tic u lars to cal cu late a

weekly cost.83

Gen eral prac ti tio ner
The ac ci dent-re lated in jury may ne -

ces si tate an in creased use of the ser -
vices of a claim ant’s gen eral prac ti tio -
ner. This need in ex cess of what would
nor mally be needed is usu ally the re -
sult of the need for pe ri odic pre scrip -
tion of med i ca tion, pa thol ogy or ra di -
ol ogy test ing as so ci ated with the in -
jury. The cost of a con sul ta tion and the 
fre quency al low a weekly cost to be
calculated.

Com put ers
In Theden v Nom i nal De fen dant &

Ors,84 there was a sub stan tial claim
for com put ers to re duce the claim -
ant’s de pend ence on oth ers. The ev i -
dence showed the claim ant used her
com puter up to six hours a day and
that re li abil ity, stur di ness and func -
tion al ity were be yond what or di narily
would be re quired. The claim ant was

at tempt ing to fa cil i tate her use of voice ac ti va tion
soft ware.

Jones J, tak ing a “broad brush ap proach”,
awarded $120,000.

Claims for com put ers are com mon in other ju ris -
dic tions.85 The NSW au thor i ties sug gest that ex pert
ev i dence as to the need and cost are re quired to have
com puter costs sound in sub stan tial dam ages.

Fu ture travel 
It is dif fi cult to ob jec tively quan tify dam ages for

this item be cause it is de pend ant on vari able pre-ac -
ci dent pref er ences, re sources and re sid ual ca pac ity.
The courts of ten as sess a global sum on an ar bi trary
ba sis.86 An award in the range of $7,000 to  $20,000 is 
likely for most claim ant/plain tiffs who evinced a
bare in ten tion to travel post-ac ci dent.

The better ap proach is to es tab lish from the claim -
ant their pre-ac ci dent travel his tory and post-ac ci -
dent travel in ten tions. The re ha bil i ta tion phy si -
cian’s re port usu ally sug gests that busi ness or first
class travel is needed as op posed to econ omy class.
Upon in quiry to a travel agent, the ev i dence is likely
to sug gest ac com mo da tion in five-star ho tels as op -
posed to three-star ac com mo da tion. There may be a
need for an ad di tional carer when a claim ant trav els. 
Within these pa ram e ters, the ad di tional cost of
travel oc ca sioned by im pair ment can be calculated
and reduced to a weekly cost.

Spe cific ev i dence was ad duced in re spect of a C5 fe -
male quad ri ple gic with a pre-ac ci dent his tory of in -
ter na tional, na tional and lo cal travel found ing an
award of $175,000.87

Funds man age ment
A fre quently asked ques tion is whether the costs of 

the claim ant tak ing ad vice from an in vest ment ad -
viser re gard ing the in vest ment of large sums of
money may be claimed from the in surer. The nec es -
sary ev i dence is ob tained by re quest ing the Pub lic
Trustee or one of the pri vate trustee com pa nies to
pro vide their costs and charges for man ag ing the set -
tle ment or judge ment sum. Ex cept for claim ants suf -
fer ing a le gal dis abil ity as a re sult of a com pen sa ble
in jury, the cost of fund man age ment does not sound
in dam ages.

The con cept of dam ages be ing awarded once and
for all as a lump sum ne ces si tates the as sess ment of
fu ture losses and ex penses on a weekly ba sis and ap -
ply ing dis count rates to pro duce pres ent val ues of fu -
ture in come streams. The o ret i cally, at least, a claim -

82 Hornberg v Horrobin & Anor, un re por ted, 

SC Qld, No.836 of 1997 No.8196 of

1996, Ambrose J, 24.10.97, fu ture

coun sel ling $4,500, fu ture phys io ther apy 

$7,000, fu ture oc cu pa tional ther apy

$6,500; Cas tro (by her next friend) v

Hillery [2001] 510, Jones J awarded

$70,000 for fu ture speech therapy.

83 Hornberg v Horrobin & Anor, un re por ted, 

SC Qld, No.836 of 1997 No.8196 of

1996, Ambrose J, 24.10.97, fu ture

med i ca tion $145,000.

84 [2004] QSC 310 and [2005] QCA 236.

85 Beck v State of NSW & Perisher Blue Pty 

Ltd [2001] NSW SC 278. The claim for

$220,000 was sup por ted by an ex per t

re por t which was un chal lenged by the

de fen dants. Studder t J awarded

$220,000; Simpson v Di a mond & Anor

[2001] NSWSC 1048, $292,679

awarded for com puter ex penses.

86 Scarf v State of Qld & Anor un re por ted,

Su preme Cour t of Qld, No.1272 of 1993, 

White J, Oc to ber 30, 1998, $7,000

awarded for travel; LeBon v AMP, LeBon

v Lake Placid Re sort Pty Ltd (2000) SC

49, $20,000 awarded for travel; Cas tro v 

Hillery [2001] 510 Jones J awarded

$25,000 for fu ture hol i day expenses.

87 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310 & [2005] QCA 236, one 

overseas trip ev ery four years @

$29,000 a trip plus two in ter state trips

ev ery three years @ $16,000 a trip plus

two week end trips ev ery year @ $1,200

a trip, then dis counted to pro duce

$175,000.

88 Nom i nal De fen dant v Gardikiots (1996)

186 CLR 49 The only amount prop erly

claimable for man ag ing judg ment mon ies 

was an amount di rectly re fer able to the

in jury. The costs of the Pub lic Trustee or

a pri vate trustee, in clud ing the costs of

funds man age ment, are usu ally

con firmed at the time the sanc tion and

pro tec tion orders are made.

 In Wills v Bell [2002] QCA 419 White and

McPherson JJ re ly ing on a pas sage,

quoted by Gummow and McHugh JJ in

Nom i nal De fen dant v Gardikiots (su pra),

from the judge ment of Zelling J in

Camp bell v Nangle (1985) 40 SASR 161

@ 178 and 192: “If you in jure a plain tiff

so badly that he has per ma nent brain

dam age and he can nei ther man age the

re sult ing fund for him self nor make any

de ci sion with re gard to its man age ment,

then it is fore see able that there is go ing

to have to be a man ager to do that for

him and, with a large fund of this kind, a

skilled man ager whose fees must be paid 

for.” (See now Willett v Futcher (2005)

HCA 47).

89 Wil lett v Futcher [2004] QCA 30, “Where 

the stan dard of ser vices which a plain tiff

is obliged to ac cept, as a mat ter of law,

as a nec es sary prod uct of the

de fen dant’s neg li gence, is higher than

the stan dard which would be pro vided by 

the un as sisted de ci sion mak ing of an

adult of no par  tic u lar skill, train ing or

in ter est, the de fen dant is li a ble to pay the 

cost of those ser vices at the higher

standard.”

90 Willett v Futcher [2005] HCA 47 “In a

case, again like the present, where the

plaintiff will never be able to manage his

or her affairs and will never be able to

work, the damages awarded will often

include a significant allowance for future

economic loss. The plaintiff can make no 

decision about the fund. An

administrator must be appointed. The

administrator must invest that fund and

act with reasonable diligence. It follows

that the administrator will incur expenses 

in performing those tasks. The incurring

of the expenses is a direct result of the

defendant’s negligence. The damages to

be awarded are to be calculated as the

amount that will place the plaintiff, so far 

as possible, in the position he or she
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ant should be able to put the money in an in vest ment 
which re turns an, af ter tax, in ter est rate of 5 per cent
to an swer the pe ri odic costs of their fu ture needs.
Rea son able man age ment fees are the ex penses in -
curred to an swer the pur pose which the dam ages
must ful fil based on as sump tions, in clud ing the
fund’s re turn to zero at the end, a fu ture in come
stream to an swer the plain tiff’s needs hav ing re gard
to in fla tion and the nec es sary, af ter tax, rate of re -
turn on in vest ment.88

In Wil let v Futcher [2004] QCA 30, Davies JA,
Jones and Holmes JJ, af firmed the cham ber judge’s
find ing that the es tab lish ment fee and dis cre tion ary
port fo lio man age ment fee were a nec es sary prod uct
of the de fen dant’s neg li gence. The court found the
ad vi sory port fo lio man age ment fee, fund man ager
fee and ini tial and on go ing bro ker age fees, plus un -
der ly ing in vest ment man ager fees, were not a nec es -
sary prod uct of the de fen dant’s neg li gence.89 How -
ever, the High Court90 found the cor rect mea sure of
dam ages was an amount as sessed as al low ing for re -
mu ner a tion and ex pen di tures prop erly charged or
in curred by the ad min is tra tor of the fund dur ing the
in tended life of the fund.

The judge ment of the Queens land Court of Ap peal
was set aside and the High Court re ferred the case
back to that court for fur ther as sess ment of what
dam ages ought be al lowed. Law yers will have to wait 
un til the Court of Ap peal de ter mines what fees are
prop erly claimable.Y

damages

would have been in had the tor t not been 

committed. That requires comparison

with the position the plaintiff would have

been in without the award of a lump sum

for damages. It does not, as the

distinction adopted by White J supposes, 

require or permit comparison with the

position that the plaintiff would have

been in had the disabling injuries not

been sustained but the plaintiff

nonetheless had a lump sum to invest.

That comparison is irrelevant and inapt.

In the ordinary course a person who is

not injured will not have to husband a

large sum of money over a long period of 

time in such a way as to ensure an even

income stream but the complete

exhaustion of the fund at the end of the

period.”

Pe ter Sacre


