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One can pic ture the sce nario. A prac ti tio ner
alone in his of fice late on a Fri day, a knock at
the door and in walks an im por tant cli ent bran -
dish ing a let ter with Bris bane City Coun cil let -
ter head. 

The prac ti tio ner, who suc cess fully han dled the
conveyancing on the cli ent’s prop erty two years be -
fore,  po litely seats his guest and be gins to read the
let ter. It states the prop erty has been iden ti fied as a
her i tage place of cul tural sig nif i cance and that the
owner has un til Mon day next to lodge a sub mis sion
re gard ing the list ing.

What then does the prac ti tio ner do? Af ter re as sur -
ing the cli ent that there was no such is sue at the time 
he pur chased the prop erty, the prac ti tio ner then
packs his brief case for a week end in the trenches,
pre par ing for bat tle on Mon day with the council.

But un der stand ing how the her i tage list ing pro -
cess oc curs within the ambit of the Bris bane City
Plan 2000 (City Plan), and what it ac tu ally means, is
half of the bat tle and may well be the sav iour of their
week end.1

This pa per pro vides back ground in for ma tion
which will aid in un der stand ing the her i tage list ing
and char ac ter hous ing des ig na tion pro cess, and the
sub se quent reg u la tion of such des ig nated prop er ties
within the ambit of the City Plan.

1 Her i tage list ings
Ad min is tra tion of her i tage list ings oc curs with

BCC’s Her i tage Unit, which is cur rently part of City
Plan ning, within the newly named City Pol icy and
Strat egy Di vi sion. In mid-1989 the coun cil es tab -
lished the unit to im ple ment the her i tage pol i cies of
coun cil.2 A pri or ity is to con serve places of the cul -
tural sig nif i cance to Bris bane.

The fore most point to note with her i tage list ings is
that state list ings oc cur un der the Queensland Her i -
tage Act 1992 and lo cal gov ern ment list ings oc cur
un der the re spec tive city or town plans. Nearly all
(apart from those most re cent ad di tions to the
Queens land Her i tage Reg is ter) state her i tage listed
places within Bris bane ap pear within the City Plan3

Her i tage Reg is ter.
Apart from reg u la tory as pects, the sys tems run

rel a tively in de pend ent of each other.4 Ini tially we
need to re cog nise that there are dif fer ent types of
pro tec tion within the City Plan. These in clude
straight her i tage list ings, ‘com mer cial char ac ter
build ings’ and ‘char ac ter houses in de mo li tion con -
trol pre cincts’.

This first sec tion dis cusses the pro cess of iden ti fi -
ca tion and en try onto the ‘Sched ule 1 Her i tage
Places of Cul tural Her i tage Sig nif i cance’ (Her i tage
Reg is ter), lo cated in Vol ume two Ap pen dix 2 of the
City Plan.

The City Plan Her i tage Reg is ter con tains about
2400 to 2500 in di vid ual list ings rang ing from rem -
nants such as sewer vent pipes to City Hall. The Her -
i tage Reg is ter is a Plan ning Scheme Pol icy as per Di -
vi sion 5 Chap ter 2 of In te grated Plan ning Act 1997
(IPA). It is as equally im por tant to en vis age the Her i -
tage Reg is ter as a dy namic doc u ment con stantly be -
ing up dated with places be ing re moved, en tered and
amended as re quired.

Those who turn to the reg is ter will see that it is or -
gan ised al pha bet i cally by sub urb and then by street.
Prop er ties that are also en tered onto the Queens -
land Her i tage Reg is ter are high lighted by shad ing.
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1 The pre de ces sor of City Plan, the

Bris bane Town Plan 1987, did have

her i tage list ings, mainly by area, and

these were trans ferred across in the City

Plan Her i tage Reg is ter.

2 The BCC Her i tage Unit is lo cated on

Level 11 of the Bris bane Ad min is tra tive

Build ing. Con tact phone: 07 3403 5048.

3 It is im por  tant to note here that all

IPA- com pli ant town plans should

re cog nise places that ap pear on the

Queensland Her i tage Reg is ter as per

s2.1.3A, ‘Core mat ters for plan ning

schemes’.

4 The re cent dis cus sion (2005) on the

re view Queensland Her i tage Act 1992

re leased by the state has mooted the

com bin ing of a num ber of as pects,

in clud ing list ing and ad min is tra tion, of

state and lo cal gov ern ment her i tage

mat ters, and in par  tic u lar the cre ation of

a sin gle reg is ter.
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The reg is ter is pre ceded by the Her i tage Reg is ter
Plan ning Scheme pol icy that out lines the cri te ria for
en try and pro cesses.

It is im por tant to take time to read this page as it
holds im por tant key ba sics. Sec tion 2, ‘Cri te ria for
en try in the Her i tage Reg is ter’ states that a place
may be en tered in Sched ule 1 if it meets one of the
listed cul tural her i tage val ues. (It should be noted
that in ap praisal and reg u la tion of places, gen er ally
the guide lines in the Burra Char ter5 are ad hered to).

Con tin u ing un der point 2 in the state ment,
“(W)when a ci ta tion is pre pared doc u ment ing these
char ac ter is tics (cri te ria), it should in clude:”, and
sec ondly un der point 3, “Pro cess for en try in the
Her i tage Reg is ter”, it states: “(C)ci ta tions need not
be pre pared prior to in clu sion of sites in the Her i tage 
Reg is ter.”6 Thus a place can be nom i nated for list ing
with out a ci ta tion be ing com pleted, so long as prima
fa cie it sat is fies at least one of the cri te ria for en try.7

In prac tice, if you are re quired to lodge a sub mis -
sion against a her i tage list ing (the pro cess is dis -
cussed be low) you must ad dress the grounds (cri te -
ria) upon which a po ten tial her i tage place has been
nom i nated. The cri te ria are gen er ally ap plied in the
property’s citation.

The first step then is to con tact the BCC Her i tage
Unit and ask for the ci ta tion on the prop erty, or in
the ev ery least the cri te ria that have been ap plied to
iden tify the place as a place of cul tural her i tage sig -
nif i cance. Un til you are sup plied with such in for ma -
tion, to gether with ad e quate time to re spond, the en -
tire pro cess should be put in abeyance.

It is im por tant to note that there are two lev els of
list ing, un like the state, where a prop erty must be of
cul tural her i tage sig nif i cance to the state. The City
Plan cri te ria re cog nise two lev els of im por tance –
local and city-wide. Thus you may see that un der
Cri te rion 1, “it is im por tant in dem on strat ing the
evo lu tion or pat tern of the City’s or lo cal area’s his -
tory”, a place may be of cul tural sig nif i cance to Bris -
bane City and/or the lo cal area.

The Her i tage Reg is ter as a plan ning scheme pol icy
re quires that any amend ment to it must fol low the
cor rect pro ce dure as out lined in IPA Sched ule 3.8

How ever, while the re quire ments in IPA only state
that to amend a plan ning scheme pol icy a pub lic ad -
ver tise ment con tain ing stip u lated in for ma tion in a
“news pa per cir cu lat ing gen er ally” is all that is nec -
es sary, the BCC has elected to, as a mat ter of pol icy,
no tify own ers di rect by let ter.9 But it is im por tant to
re mem ber this is not a re quire ment of IPA.

Fur ther, as a plan ning scheme pol icy the fi nal de ci -
sion whether to en ter a place on the Her i tage Reg is -
ter or not is the sole pre rog a tive of the elected rep re -
sen ta tives, coun cil lors. Nom i na tions for her i tage
list ing may be de rived through BCC sur veys, by

own ers or through in di vid u als or groups who feel a
place may be of cul tural sig nif i cance. The list ing gen -
er ally en com passes the prop erty’s Real Prop erty De -
scrip tion or where appropriate, part thereof.

The ac tual list ing pro ce dure within BCC is quite
com plex and time-con sum ing. Once a place has been
iden ti fied and nom i nated, pre lim i nary re search is
un der taken to as sess whether it should pro ceed fur -
ther.10 If it is as sessed that the list ing should not pro -
ceed, then the pro cess goes no fur ther.

If it is de ter mined that list ing should pro ceed to
the next stage, the place is then as sessed by the
BCC’s in de pend ent Her i tage Ad vi sory Com mit tee
(HAC).11 It is eval u ated against the cri te ria for list -
ing. If it is de cided not to pro ceed then again the pro -
cess re gard ing the par tic u lar prop erty goes no fur -
ther. If the HAC de cides the place is wor thy of list ing, 
the next step is to pres ent the rec om men da tions to
Coun cil’s Civic Cab i net, also re ferred to as the Es -
tab lish ment and Co-or di na tion Com mit tee.12 This
com prises the Lord Mayor and the six chairs of the
com mit tees of the coun cil. Once the place has passed
this as sess ment, it is then given to full coun cil as a
res o lu tion pro pos ing to amend a plan ning scheme
pol icy.13 

From this point the amend ment be comes the con -
sul ta tion stage.14 This in volves ad ver tis ing and the
send ing out of let ters as per the sce nario in the in tro -
duc tion. Sub mit ters have 20 busi ness days to lodge a
sub mis sion af ter the no tice is first pub lished.15 For
this rea son (and the pos si ble need for ex pert ad vice)
it is im por tant own ers do not ‘sit on’ let ters of no ti fi -
ca tion.

A sub mis sion must ad dress the list ing cri te ria
(thus the need for BCC to sup ply it) and in clude all
per ti nent in for ma tion that sup ports the sub mis sion. 
This may in clude ad di tional in for ma tion, both his -
tor i cal and ar chi tec tural, that will as sist in fur ther
eval u at ing the cul tural sig nif i cance of the place. In
ad di tion it is quite within the bounds of rea son to ar -
gue struc tural un sound ness and/or that the struc -
ture is ir re vers ibly al tered in that its her i tage in teg -
rity has been com pro mised.

Gen er ally it is ad vis able for the prac ti tio ner to
seek in de pend ent her i tage ad vice re gard ing a prop -
erty. While the her i tage pro fes sion within Bris bane
is a rel a tively small group, there is a num ber of
highly ex pe ri enced con ser va tion ar chi tects avail able 
to pro vide ad vice and eval u a tion. Above all, it is im -
por tant to re mem ber that each property is unique to
its own particular cir cum stances, thus the need for
specialist advice.

Such ar gu ments in a sub mis sion as fi nan cial hard -
ship on the owner/s are not ad min is tra tive is sues.
Coun cil of fi cers can only as sess a prop erty against
the ap pli ca ble cri te ria. While fi nan cial hard ship may 

5 The Burra Char  ter 1999: The Aus tra lia

Char  ter for Places of Cul tural

Sig nif i cance. (Bur wood: Aus tra lia

ICOMOS Inc.2000). But also note the

re cent Pe ter Mar quis-Kyle & Meredith

Walker, The Il lus trated Burra Char  ter:

Good Prac tice for Her i tage Places

(Bur wood: Aus tra lia ICOMOS. 2004).

6 This was not al ways the case. When City 

Plan came into force on Oc to ber 30,

2000, a ci ta tion was re quired prior to a

prop er ty be ing listed. This amend ment

be came ef fec tive on July 1, 2003.

7 A ci ta tion should doc u ment the

char ac ter is tics dis closed in the

ap pli ca ble cri te ria on the re spec tive

prop er ty. City Plan Vol.2. Ap pen dix 2,

p93. 

8 ‘Sched ule 3: Pro cess for mak ing or

amend ing plan ning scheme po lices’, IPA

pp369-72. Note there are three stages –

Pro posal, Con sul ta tion and Adop tion.

9 Ibid., Par t 2, p369.

10 An of ten-asked ques tion is why not get

the prop er ty own ers in volved at this

stage be fore pro gress ing to the for mal

stage. Fre quently they are, but there is a

need for con sis tency of ap proach as well 

as in put from elected rep re sen ta tives and 

for ini tial re search to be com pleted in

or der to ad e quately as sess and dis cuss

the mat ter with own ers.

11 HAC is com prised of elected

rep re sen ta tives (coun cil lors),

pro fes sion als within the

ar chi tec ture/her i tage fields, and

rep re sen ta tives form var i ous in ter ested

com mu nity groups and or gani sa tions.

12 It is im por  tant to con trast the HAC with

the State Her i tage Coun cil. HAC, un like

heritage law
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be ar gued, any de ci sion not to her i tage list on such
grounds is a pol icy de ci sion and thus is the pre rog a -
tive of the elected coun cil. The coun cil of fi cers ad -
min is ter ing the sub mis sion do, how ever, have a duty
to list fi nan cial hard ship as one of the grounds of
objection for the policymakers to consider.

One of the in ter est ing id io syn cra sies of IPA is that
a sub mis sion can also be made by in di vid u als and or -
gani sa tions, not only the own ers or con trol lers of a
prop erty. Thus an owner may lodge a sub mis sion
against a list ing and there may be oth ers that fa vour
the list ing. Once a sub mis sion is made, the staff of
the BCC Her i tage Unit pro cess the sub mis sions and
re spond to the points raised. For ex am ple, a point
may be raised that the struc ture has had such ex ten -
sive later al ter ations that its her i tage in teg rity has
been com pro mised. In such in stances an in spec tion
by an ar chi tect and his to rian will nor mally fol low to
as sess the ex tent of the al ter ations.

The pro ce dure then fol lows the ini tial as sess ment
pro cess, with all ad di tional in for ma tion be ing in -
cluded to al low HAC, the es tab lish ment and co-or di -
na tion com mit tee and coun cil to re as sess the po ten -
tial list ings in light of the sub mis sions made. Once
coun cil adopts the amend ments, there is usu ally a
pe riod of time be fore they come into ef fect.16

There are three fi nal points that prac ti tio ners
needs to keep in the back of their minds. Once the
ini tial list of places, at the com mence ment of the pro -
cess, has been adopted by the coun cil, only coun cil
may re move it from the pro cess. Thus, if a sub mis -
sion cor rectly de tails that a nom i nated struc ture is
struc tur ally un sound and it is as sessed as such by
coun cil of fi cers, then a rec om men da tion is made to
coun cil that the list ing should not pro ceed. The
usual course of ac tion is that rec om men da tions are
made when the fi nal list is pre sented to coun cil to
adopt as an amend ment to the plan ning scheme pol -
icy. But again coun cil is not bound to fol low the rec -
om men da tions.

Sec ondly, un like the state her i tage list ing pro cess,
there are no grounds for ap peal once the plan ning
scheme pol icy has been adopted.17 Nei ther is com -
pen sa tion au to matic.18

How ever, prac ti tio ners are not faced to tally with
brick walls. They need to con sider three pro cess op -
tions once a place ap pears on the reg is ter and the
amend ment has come into ef fect. Firstly, coun cil
may choose to make a pol icy de ci sion for a par tic u lar
rea son and re move the place from the Her i tage Reg -
is ter (this is ex tremely rare). Sec ondly, the owner of
the listed place may still lodge a de vel op ment ap pli -
ca tion. This may be done un der a su per seded plan -
ning scheme or un der the cur rent amended plan -
ning scheme pol icy. The for mer may lead down the
road of in ju ri ous af fec tion19 and the lat ter pos si bly to

a suit able ne go ti ated out come. If the de vel op ment
ap pli ca tion is re fused, then the mat ter may be ap -
pealed to the En vi ron ment and Plan ning Court and
thus, if ap pli ca ble, in cor po rat ing a chal lenge to the
va lid ity of the prop erty as a her i tage place. But em -
pha sis needs to be di rected to the in di vid ual na ture
of a par tic u lar prop erty, in clud ing the prop erty’s des -
ig na tion and po ten tial.

The third op tion, of ten sel dom con sid ered, is that
the prop erty owner can elect, af ter weigh ing up just
what ef fect the list ing will ac tu ally have, to do noth -
ing. Un less there are ma jor build ing works planned
on the prop erty, there are no oner ous main te nance
re quire ments.

Fi nally, even though coun cil has pro vided no tice of
the pro posal to amend the plann ing scheme pol icy, a
de vel op ment ap pli ca tion may still be lodged with
coun cil.20 There is noth ing to pro hibit the lodg ing of
a de vel op ment ap pli ca tion un der the cur rent plan -
ning scheme and plan ning scheme pol icy right up
un til the fi nal adop tion of the list as a plan ning
scheme amend ment. Coun cil may elect to, and this is 
the usual prac tice due to the de lay in print ing of the
amend ments, bring the amend ment into ef fect at a
later date.

It is im por tant to note the dif fer ence be tween
adop tion and ef fect.21 In this in stance, any ap pli ca -
tion lodged be tween the adop tion and the ef fect date, 
de pend ent of course on what reg u la tions are al ready
in force upon the prop erty, may well re ceive the Coty
principle treat ment.22

The stra te gic de ci sion as to whether and when to
lodge an ap pli ca tion will again de pend upon the col -
lec tive as sess ment of all the fac tors, in clud ing in ten -
tion of the own ers, con cern ing a par tic u lar place.
One of ten over-looked con sid er ation is that such a
list ing may well be of ad van tage to an owner. 

2 Reg u la tion of a her i tage-listed place
Un der the City Plan, the Her i tage Place Code, a

plan ning scheme, has at least on face value quite
wide ap pli ca tion. Ac cord ing to City Plan, the code
will “ap ply in as sess ing build ing work (in clud ing de -
mo li tion), reconfiguring a lot or op er a tional work on
a pre mises that in cludes a her i tage place or a pre -
mises ad join ing a her i tage place”.23

While this may seem rather all-en com pass ing, the
re al ity is that it is not. A brief run through this code
will clar ify this point.

Clearly a prop erty must be en tered in ‘Sched ule 1
Her i tage Places of Cul tural Her i tage Sig nif i cance’
City Plan iden ti fied by place, ad dress and lot and
plan num ber (this, of course, ex cludes the ad join ing
pre mises mentioned).

The sec ond para graph of fers the next ex clu sion
“where a ci ta tion pre pared by Coun cil in re sponse to

heritage law

the Her i tage Coun cil, has no leg is la tive

power. It is solely an ad vi sory

com mit tee.

13 ‘Par t 1. Pro posal Stage’, ‘Sched ule 3’

IPA. p369.

14 ‘Par t 2. Con sul ta tion Stage’, ‘Sched ule

3’ IPA. p369-70

15 Ibid., Par t 2 (2) (2).

16 Note the re quire ments of Sched ule 3,

‘Pro cess for mak ing or amend ing

plan ning scheme pol i cies.’ IPA.

17 A lodged ob jec tion may be ap pealed to

the Plan ning and En vi ron ment Cour t;

re fer s30(5) Queensland Her i tage Act

1992. p26.

18 Re fer Chapt 5 Par t 4 or see Chris

Rob er t son, ‘Com pen sa tion lost

Com pen sa tion Found: In ju ri ous af fec tion

and the In te grated Plan ning Act

lab y rinth’. Proc tor, April 2002, pp20-21

19 Ibid.

20 It is im por  tant to note that, un like s24 of

the Queensland Her i tage Act 1992, there 

is no pro vi sional list ing pro cess. A place

is not bound from the day of no ti fi ca tion. 

pp21-22.

21 Re fer to ‘Dic tio nary’, ‘Sched ule 10’

un der def i ni tion of ‘De vel op ment

ap pli ca tion (su per seded plan ning

scheme)’ IPA pp421-22.

22 Coty (Eng land) Pty Ltd v Syd ney City

Coun cil (1957) 2 LGRA 117 ac cepted in

Lewiac Pty Ltd v Gold Coast City Coun cil

1996 2 QdR 266.

23 ‘Her i tage Code’, ‘1 Ap pli ca tion.’

Bris bane City Plan 2000, Vol.1 Chap ter

5. p89.
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a de vel op ment ap pli ca tion does not sup port re tain -
ing the site on the Her i tage Reg is ter”. The most ob -
vi ous of these would be where a par tic u lar struc ture
was en tered on the Her i tage Reg is ter but has sub se -
quently been burnt down. The ci ta tion as pect ba si -
cally re fers to a re ap praisal and ob tain ing writ ten
clear ance from the coun cil.

Sec ondly, and this is quite ob vi ous, that where a
prop erty ap pears on the BCC Her i tage Reg is ter but
is also in cluded on the Queensland Her i tage Reg is -
ter, the Her i tage Place Code will not ap ply where the
work con sti tutes “ex cluded Work”.24

A dis tinc tion is made in the code be tween “build -
ing work” and “mi nor build ing work”. As with all
good gov ern ment plan ning schemes, the an swer will
not be found in one lo ca tion. Un der Def i ni tions in
Chap ter 3 of the City Plan, “Build ing Work” is “as
de fined in the In te grated Plan ning Act 1997, but ex -
cludes mi nor build ing work”. A lengthy def i ni tion of
“mi nor build ing work” and “mi nor de mo li tion
work” is pro vided in the above sec tion.25

Ba si cally the sce nario is this, if it is “mi nor build -
ing work”, then the level of as sess ment is ‘code’,
whereas if it is “build ing work”, as out lined in the
Her i tage Code, the level of as sess ment is ‘im pact’.
The dif fer ence can be ex am pled sim ply – un der “Mi -
nor Build ing Work” (with ref er ence to Sched ule 5 of
the Stan dard Build ing Reg u la tion 1993) “in a Res i -
den tial area (where not on a small lot)” in cludes “in -
ter nal build ing Works”.26

If this were im pact as sess ment, that would mean
that as per IPA re quire ments, an owner would have
to ad ver tise, with sub mit ters be ing given the right to 
ob ject, to in ter nal works they would be un der tak ing
on their res i dence.27 By mak ing it code assessable,
the only as sess ing that would be done is through the
coun cil, en sur ing the work main tains the her i tage
in teg rity of the place and that it was in deed mi nor
build ing works.28

As stated in the in tro duc tory quote, the Her i tage
Code is also ap pli ca ble on pre mises ad join ing a “her i -
tage place”. De spite this, the code goes on to limit the 
ambit of the ex tent of this state ment, in that:

1.5 Un less im pact as sess ment is re quired else -
where in the level of as sess ment ta bles, rel e vant
assessable de vel op ment on land ad join ing a Her -
i tage Place is sub ject to code as sess ment where it 
in volves:
• build ing work ex cept for a house . . .

The re al ity is that where the new de vel op ment (ad -
ja cent to a her i tage place) is re lated to a house, it is
not sub ject to the code, un less of course some other

fac tor trig gers the code or an other code within City
Plan.

How ever, all is not as sim ple as it sounds. In the In -
tro duc tion Sec tion of City Plan it states that the
codes may be “varied by the Lo cal Plans in Chap ter
4” 29 – for ex am ple, the City Cen tre Lo cal Plan. In
par tic u lar, re fer to Ap pen dix A, which lists sites al lo -
cated Trans fer able De vel op ment Rights (TDR).30

Es sen tially where coun cil was as sured of the con ser -
va tion of a her i tage place, a cal cu la ble and trans fer -
able site area was de fined and this TDR is able to be
trans ferred (sold) to an other site to en able greater
de vel op ment on a non-her i tage site.

Im por tantly, it should be re cog nised that there is
not to tal pro hi bi tion of de vel op ment on or ad ja cent
to a her i tage site. Ref er ence to the Per for mance Cri -
te ria and Ac cept able So lu tions sec tion of the Her i -
tage Place Code should be made.31 Un der 3.2 Per for -
mance Cri te ria and Ac cept able So lu tions, for each
pro posal put for ward the ac cept able so lu tion is a re -
port ac com pa ny ing the ap pli ca tion that “ . . . ver i fies
the pro posal has been pre pared in ac cor dance with
the Aus tra lia ICOMOS Char ter for the Con ser va -
tion of ‘Burra Char ter’ Places of Cul tural Sig nif i -
cance 1998”.32

Es sen tially, if an ap pli ca tion has such doc u men ta -
tion ac com pa ny ing it, is pre pared by an ex pe ri enced
con ser va tion ar chi tect and ad dresses the con ser va -
tion is sues con cern ing a her i tage place, then it is
highly likely the ap pli ca tion would pro ceed. How -
ever, as stated in Part I, the ap pli ca tion is sub ject to
im pact as sess ment and there fore sub ject to sub mis -
sions. A prop erly made sub mis sion/s may have a
bear ing on a de ci sion as to whether to ap prove the
ap pli ca tion or not.33

If an ap pli ca tion is re fused, what then should you
do? Re al is ti cally there are four op tions:
• Do noth ing; or,
• Ad dress any is sues the coun cil may have (a

pre-lodge ment meet ing may well point an ap pli -
cant in the right di rec tion prior to lodge ment of
the ap pli ca tion);34 or,

• De ter mine whether or not in ju ri ous af fec tion is
ap pli ca ble;35 or,

• Chal lenge the de ci sion to re fuse the ap pli ca tion.
If the fourth op tion is se lected, this will of course

be dependent on what type of de vel op ment is sought, 
and it is al ways per ti nent to re mem ber that each
her i tage-listed place is unique in its cir cum stances.

A chal lenge to an ap pli ca tion re fusal can be un der
a num ber of grounds, in clud ing that the place was
in cor rectly en tered onto the Her i tage Reg is ter; it is

24 The re al ity is that the Queensland

Her i tage Reg u la tion 1992 was re pealed

by s11 SL268 2003. Ref er ence should

now be made to the is sue of ex emp tion

cer  tif i cates as per Par t 5 Di vi sion 2

Queensland Her i tage Act 1992. How ever, 

it should be noted this does not to tally

ex empt lo cal gov ern ment ju ris dic tion

within an ap pli ca tion where the

ap pli ca tion in volves other plan ning

mat ters.

25 Chap ter 3 pp66-71. City Plan.

26 Ibid., p70.

27 Chap ter 3, Par t 4 IPA.

28 Re fer to the ta bles in Chap ter 3 and the

‘Her i tage Place Code’ in City Plan.

29 ‘1.1 How to Use the Codes’,

‘In tro duc tion’, City Plan. Vol.1 Chap ter 5. 

p3.

30 Chap.4 p417. TDRs were in tro duced in

c1989 shor tly af ter the Town Plan for the 

City of Bris bane 1987 was in tro duced.

While the prac ti cal ef fec tive ness of TDRs 

has al ways been ques tioned, about eight 

have been taken to date. Cur rently BCC

is un der  tak ing a CBD Masterplan and

these may be un der re view.

31 While spe cial sec tions within the code

have been set aside for places on or

ad join ing a place of spe cial cul tural

sig nif i cance to in dig e nous peo ple or a

place of nat u ral her i tage sig nif i cance,

gen er ally most ap pli ca tions con cern

de vel op ment on or ad join ing a her i tage

place.

32 This should read 1999. The Burra

Char  ter 1999: The Aus tra lia Char  ter for

Places of Cul tural Sig nif i cance.

(Bur wood: Aus tra lia ICOMOS Inc.2000). 

33 s3.4.9 ‘Mak ing A Sub mis sion (p124) and 

Sched ule 10’, ‘Dic tio nary’, ‘Prop erly

Made Sub mis sion’, IPA, pp434-435.

34 The BCC of fers lim ited as sis tance in the

form of ar chi tec tural ad vice and is go ing

to com mence grants (sub ject to

con di tions) to own ers of places which

ap pear on the BCC Her i tage Reg is ter.

35 See Chris Rob er t son, ‘Com pen sa tion

lost Com pen sa tion Found: In ju ri ous

Af fec tion and the In te grated Plan ning Act 

Lab y rinth’. Proc tor. April 2002 pp.20-21.

36 Struc tural sound ness is not spe cif i cally

re ferred to in the Her i tage Place Code.

How ever, valid ar gu ment could be made

that one may read into P4 of the

Per for mance Cri te ria un der 3.2.1 of the
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struc tur ally un sound and is not rea son ably ca pa ble
of be ing made struc tur ally sound.36

In deal ing with the in cor rect en try is sue, the prac -
ti tio ner should con sider two main points. En sure
that a copy of the ci ta tion, iden ti fy ing which cri te ria
the her i tage place sat is fies, is ob tained from the
BCC. An ex pe ri enced con ser va tion ar chi tect will be
able to ad vise whether list ing on the grounds de ter -
mined in the cri te ria may be sus tained.37 

This should have been com pleted in the re port
that ac com pa nied the de vel op ment ap pli ca tion.38

Sec ondly, they need en sure the prop erty was cor -
rectly en tered (as per Sched ule 3 IPA) onto the Her i -
tage Reg is ter.39

Fur ther grounds for chal lenge may be the cur rent
con di tion of the prop erty. This has been ex am ined in
two rel a tively re cent cases, Gould v BCC40 and
Armstrong v BCC.41 While not di rectly deal ing with
the Her i tage Place Code, both cases dealt with the is -
sue, among other things, of struc tural sound ness
and whether a struc ture is rea son ably ca pa ble of be -
ing made struc tur ally sound.42 Both judg ments un -
der stand ably dealt with the par tic u lar el e ments and
con di tions of each struc ture.

In Gould, an ap pli ca tion was made un der the old
Town Plan for the City of Bris bane (1987) s7.3.6.2.
(c) for a waiver based upon the fact that a Her i tage
and Char ac ter Build ing “is struc tur ally un sound
and not ca pa ble of be ing made struc tur ally sound”.
The BCC ar gued that while as pects of the an nexe (to
the sub ject build ing) were con sid ered “to be not
struc tur ally sound in the short term”, the “(H)house 
is of her i tage sig nif i cance and is struc tur ally
sound”.43

The over all con di tion of the build ing was as sessed
and ev i dence pro duced by both par ties. His Hon our
Quirk J ac cepted the ev i dence of the ap pel lants that
the build ing was not struc tur ally sound but stated
that the ques tion to be de cided was “whether the
dwell ing is rea son ably ‘ca pa ble of be ing made struc -
tur ally sound’ ”.44 Em pha sis was made on the word
rea son able.

His Hon our also dis tin guished be tween the need
to make the build ing struc tur ally sound and a “com -
plete and faith ful res to ra tion of a build ing to its orig -
i nal con di tion”.45

While ac knowl edg ing the im por tance of pres er va -
tion of her i tage and char ac ter build ings, his Hon our
ap plied the test of that of a “rea son able and pru dent
owner” in con sid er ation of ad vice as to whether to
choose be tween de mo li tion and “re in state ment of
struc tural sound ness”.46 In this in stance his Hon our

held that a rea son able and pru dent owner would re -
ject the lat ter and chose the for mer op tion.

Armstrong, while be ing an ap peal of a re fusal of an
ap pli ca tion to de mol ish a pre-1946 dwell ing un der
the “De mo li tion Code” of City Plan, re-ex am ined the 
is sue of struc tural sound ness and whether a struc -
ture is rea son ably ca pa ble of be ing made struc tur ally 
sound.47

In Armstrong, ev i dence was again given as to the
con di tion of the struc ture. In this in stance, his Hon -
our New ton J pre ferred the ev i dence of the re spon -
dent (BCC) to that of the ap pel lant as to the cost of
re pairs and in do ing so ap plied the test of Quirk J:

“I am sat is fied that a rea son able and pru dent
owner of the house at 40 Boyd Street would con -
sider that the ex pen di ture of mon eys ap prox i -
mat ing the es ti mate given by Mr Pope (builder)
to re in state the house to struc tural sound ness
would be mon eys wisely spent.”48

Gould was dis tin guished by his Hon our in Arm -
strong on the ba sis that the “house in ques tion had
long since passed be yond the point where it could, on
any rea son able and com pe tent as sess ment of its con -
di tion, be con sid ered to be struc tur ally sound”.49

One other com ment (which dis tin guished Gould
from Armstrong) is worth men tion ing here. His
Hon our New ton J com mented that the con di tion of
Armstrong’s house “had come about as a di rect re -
sult of a de ci sion taken by the ap pel lants in 1994 to
re strict main te nance to that of an es sen tial na ture
only”.50

Yet in Gould his Hon our Quirk J, ac cepted the
owner’s as ser tion that de te ri o rated con di tion of the
struc ture had come about “be cause it lacked the at -
ten tion needed over some 20 years prior to my own -
er ship”.51 This is de spite the fact that the owner in
Gould had pur chased the prop erty some 10 years be -
fore.

Clearly the con tri bu tion and ap proach of an owner 
to the con di tion of the struc ture can not be dis re -
garded if a prac ti tio ner is con tem plat ing such an ac -
tion.52 It is per haps with a touch of irony that Arm -
strong’s prop erty burnt down while un der go ing
ren o va tion! 

While any dis cus sion on each of the fol low ing cat e -
go ries could eas ily fill a book, and strictly speak ing
have a pe riph eral re la tion ship to her i tage, it is im -
por tant to un der stand not only these in di vid ual cat -
e go ries, but how they also fit into the broader pic ture 
with re gard to City Plan. It is pro posed to deal with
the ‘com mer cial char ac ter’ and ‘res i den tial de sign’
briefly.
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code in that struc tural sound ness and

whether the struc ture is rea son ably

ca pa ble of be ing made struc tur ally

sound is di rectly per  ti nent to the

con ser va tion of a her i tage place. Such

com ments would be ad dressed in the

re por t ac com pa ny ing the ap pli ca tion.

37 This is par  tic u larly so where a ci ta tion

not rec om mend ing the prop er ty re mains

on the Her i tage Reg is ter is sought – as

per the Her i tage Place Code.

38 For ex am ple, if the se lec tion cri te rion

iden ti fies the place as a rare type of

du plex in a cer  tain area, have this

ver i fied and en sure the place has in deed

re tained its her i tage in teg rity.

39 This is par  tic u larly rel e vant as the state’s 

EPA has elected to re move from the

Queensland Her i tage Reg is ter all

prop er  ties owned by the Com mon wealth

at the time of list ing and where they have 

since passed into pri vate own er ship,

moved to re-en ter them (re fer s52.1

Aus tra lian Con sti tu tion) Also re fer to Qld

Her i tage Coun cil v The Corp of the

Trust ees of the Ro man Cath o lic

Arch di o cese of Bris bane (2000) QCA

378.

40 Gould v BCC [2000] QPE 048.

41 Armstrong v BCC [2003] QPEC. 007.

42 It is ac tu ally dealt with in the De mo li tion

Code un der ‘5. Per for mance Cri te ria and

Ac cept able So lu tions’. pp70-71, City

Plan. This code, how ever, only has

ap pli ca bil ity to those build ings iden ti fied

in the De mo li tion Code. It ex cludes those 

places that fall within the ambit of the

Her i tage Place Code.

43 Gould v BCC [2000] QPE 048 at 4-5.

44 Ibid., p8.

45 Ibid., p9.

46 Ibid.

47 The ‘De mo li tion Code’ of City Plan is

dis cussed be low.

48 Armstrong v BCC [2003] QPEC at 16-17.

49 Ibid., p12.

50 Ibid., p10.

51 Gould v BCC [2000] QPE 048 at 3.

52 It should be noted here that there are,

apar t from the re quire ments in the

Build ing Act 1975 – spe cif i cally Par t 4,

s22, no wil ful ne glect pro vi sions in City

Plan nor the Queensland Her i tage Act

1992.
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3 Com mer cial char ac ter
‘Com mer cial char ac ter’ prop er ties have their own

reg is ter (a Plan ning Scheme Pol icy) within City Plan 
lo cated in Vol ume 2 Ap pen dix 253 in ad di tion to the
Com mer cial Char ac ter Build ing Code.54 The cri te ria
for en try on the ‘Reg is ter of Com mer cial Char ac ter
Build ing’ is that the prop erty is pre-1946 (this term
is ex plained be low un der Char ac ter Hous ing), has a
non-res i den tial gross floor area of less than 250m²
and is es sen tially your neigh bour hood cor ner shop.55

Two other points re gard ing com mer cial char ac ter
are worth not ing. The first is that build ings that es -
sen tially qual ify as com mer cial char ac ter but lie
within a multi-pur pose cen tre are ex cluded from the
Com mer cial Char ac ter Reg is ter.56

The sec ond point is that any pro posed change of
use within a com mer cial char ac ter build ing on the
reg is ter be comes self-assessable (ex clud ing res tau -
rants) pro vided the “Per for mance Cri te ria and Ac -
cept able So lu tions” within the Com mer cial Char ac -
ter Code are met.57 This is of fered as an in cen tive to
own ers for en try onto the reg is ter.

4 Res i den tial de sign
Brief men tion of the res i den tial de sign codes need

only oc cur at this stage as much of the char ac ter
hous ing is sues are dis cussed be low. Of note are the
following:
• The Res i den tial De sign – Char ac ter Code ap plies 

to “Res i den tial Ar eas in the De mo li tion Con trol
Pre cinct” (DCP). In a nut shell, this code ap plies
to both pre-1946 and post-1946 res i dences. The
idea is to con serve the pre-1946 hous ing char ac -
ter of DCPs while en sur ing new infill does not
de tract from the ex is tent char ac ter hous ing.58

• Res i den tial De sign – Low Den sity, Char ac ter
and Low-me dium Den sity Code. The pur pose
here is to re tain pre-1946 dwell ings and build -
ings built prior to 1900.59 

• Res i den tial De sign – Me dium Den sity Code &
Res i den tial De sign High Den sity Code. Spe cif i -
cally re fer to the per for mance cri te ria to re tain
build ings built prior to 1900.

5 Char ac ter hous ing
While ‘char ac ter hous ing’ has a some what lower

pro file than her i tage-listed places, char ac ter houses
are far more com mon.60 It is im por tant to un der -
stand the evo lu tion of char ac ter hous ing within
Bris bane, as this pro vides an in di ca tion of how the
cur rent con trols have been de rived.

The first in tro duc tion to char ac ter hous ing oc -
curred in Oc to ber 1995 when three de fined ar eas
were mapped. These were es sen tially the older sub -
urbs it was en vis aged that had de vel oped in pre-1940 
Bris bane.61

In ter est ingly enough, these con trols were all en -
com pass ing. That is, all de vel op ment ap pli ca tions
were tech ni cally within the ambit of this sec tion.
Once an ap pli ca tion was made, those res i dences that
were re garded as pre-1940 were as sessed as such.
Pol icy at this stage was that char ac ter houses must
be within a min i mum group of five.

The next jump came with the in tro duc tion of Bris -
bane City Plan 2000. Un der City Plan, char ac ter
hous ing has taken both an ex panded yet nar rowly
ap pli ca ble role. The trig ger plan ning mech a nism
and thus key for the re ten tion for char ac ter hous ing
is the De mo li tion Code.

To un der stand the ambit of this code and char ac -
ter hous ing, five points need to be con sid ered. The
first is that a char ac ter house must be within a De -
mo li tion Con trol Pre cent. Its def i ni tion, of ten re sult -
ing in con fu sion, is ex plained in the Stra te gic Plan
sec tion of City Plan:

De mo li tion Con trol Pre cincts are those lo ca tions 
in older sub urbs that con tain pre-1946 hous ing
with dis tinc tive ‘tim ber and tin’ ar chi tec ture.
A pre cinct con tains ei ther:
• a min i mum group of three houses, and at

least two-thirds of the pre cinct con tains pre-
 1946 houses62

OR
• A build ing built prior to 1900.

DCPs also con tain non- res i den tial build ings . . . 63

Sec ondly, the op er a tion of char ac ter hous ing was
ex tended to what has been softly termed pre-1946.64

This date is some what of an anom aly. The ac tual ref -
er ence is that the res i dence must not be sub stan -
tially con structed prior to 31 De cem ber 1946. If it is
con structed af ter this date then it is not clas si fied as
a char ac ter house.65 

Thirdly, the De mo li tion Code un der “1. Ap pli ca -
tion” pro vides the ex tent to which the code ap plies.
Gen er ally the code does not come into op er a tion
where mi nor de mo li tion work (as de fined in Chap ter 
3) ex tends to com mer cial char ac ter build ings, reg is -
tered board ing houses in de fined cir cum stances and
again where de mo li tion is assessable against the
code un der a lo cal plan.

It is also im por tant to note “2. Us ing the Code” ref -
er ence is made to which level of as sess ment is ap pli -
ca ble.66 In gen eral, it has a City Plan unique level of

53 At last count there were fewer than 1000

prop er  ties listed on the Reg is ter of

Com mer cial Char ac ter Build ings.

54 It should noted that the code clearly

states the code does not ap ply where the 

build ing is “sub stan tially de mol ished or

de stroyed” un less the new build ing is

re built with the same ar chi tec tural de tail,

char ac ter, floor area and set backs. City

Plan Vol.1. Chap ter 5 p59.

55 The qual i fi ca tion for en try is pro vided in

the Com mer cial Char ac ter Plan ning

Scheme Pol icy in City Plan, Vol.2,

Ap pen dix 2.p29.

56 This would ap pear to be a pol icy

de ci sion im ple mented by coun cil and it

is pre sum ably based around the ra tio nale 

that com mer cial char ac ter build ings

es sen tially re ceive the same

de vel op ment ad van tages (for example,

self-as sess ment) as build ings lo cated

within the mul ti -pur pose cen tres.

57 As stated in the Com mer cial Char ac ter

Build ing Code, ref er ence must be to the

level of as sess ment ta ble in Chap ter 3

and Lo cal Plans in Chap ter 4.

58 Ref er ence should be made to the

Res i den tial De sign Code – Char ac ter

Code and in par  tic u lar the ‘Per for mance

and Ac cept able So lu tions’ par t of the

code, as there is build ing work ex cluded

from the code.

59 For fur  ther dis cus sion on the build ings

erected prior to 1900, re fer to the

dis cus sion on the De mo li tion Code

within this pa per.

60 It is es ti mated that within Bris bane there

are 50,000-55,000 char ac ter houses.

61 These in cluded Wyn num, Sand gate and

an area that roughly en cir cled the wider

cen tral Bris bane area.

62 Note the im por  tant re duc tion from a

min i mum of five char ac ter houses within 

a group down to three.

63 Bris bane City Plan 2000. 4.2.2.4

‘Main tain ing Char ac ter’ Vol.1. Chap ter 2, 

p17-18.

64 There were a num ber of prac ti cal

rea sons for chang ing for this date. As

styles did not sub stan tially change

dur ing the war pe riod, it was felt many of 

these dwell ings con trib uted to the

streetscape. In ad di tion, as the first

com plete ex is tent set of ae rial pho tos of

Bris bane, the 1946 ae rial pho tos

pro vided a de fin i tive and re li able source
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as sess ment termed No ti fi able Code. This pro vides
for pub lic no ti fi ca tion (out lined un der “6. Pub lic No -
ti fi ca tion” of the code) which fa cil i tates pub lic com -
ment on the de vel op ment but al lows no submitter
ap peal rights, as would be the case for im pact as sess -
ment.

The fourth point is that the “Per for mance Cri te ria
and Ac cept able So lu tions” pro vide what a res i den -
tial build ing “must not have”, in or der for it to ex -
clude it self from the char ac ter pro tec tion con trols.
Briefly, these are that is it has been sub stan tially al -
tered and does not have the ap pear ance of be ing con -
structed in or prior to 1946, that an en gi neer ing re -
port states that the build ing is struc tur ally un sound
and is not rea son ably ca pa ble of be ing made struc -
tur ally sound, and that the build ing does not
contribute to the streetscape.

The fore most point with re gard to char ac ter hous -
ing is that it has at its cen tre con tri bu tion to the
streetscape. The De mo li tion Code and the out line
within the Stra te gic Plan in Chap ter 2 of City Plan
both re fer to what makes the unique char ac ter of the 
older sub urbs of Bris bane as de riv ing “mainly from
the to pog ra phy, ur ban lay out and ‘tim ber and tin’.”67

The above point has of ten been the mat ter of con tro -
versy where ar gu ments have been made that the
char ac ter is lim ited to the tra di tional Queensland
“tim ber and tin” home, im ply ing ex clu sion of other
styles such as brick and stucco.

How ever, two re cent cases pro vide fur ther il lu mi -
na tion with re gard to this ar gu ment. The first of
these is Berlese v Bris bane City Coun cil.68 This case
con cerned an ap peal against a re fusal for de mo li tion
of a pre-1946 dwell ing house at Anner ley. Coun cil ar -
gued that the sub ject house pos i tively con trib uted to
the tra di tional built char ac ter of the street. The ap -
pel lants ar gued the house was not a “re mark able
build ing wor thy of re ten tion”.69

While the ap peal was dis missed, his Hon our, Quirk 
DCJ, re marked that the word “re mark able” did not
ac tu ally ap pear within the De mo li tion Code and im -
por tantly held that:

“Nor is it, in my view, es sen tial that a par tic u lar
build ing should ex hibit each and ev ery one of the 
fea tures iden ti fied in the Code’s ex pla na tion of
‘tra di tional build ing char ac ter’.”70

In the re cent case of (2004) Razia De vel op ments
Pty Ltd, which was an other ap peal against a re fusal
by the coun cil to ap prove a de vel op ment for build ing
work, be ing the de mo li tion of a pre-1946 house; an
ex pla na tion of the term of “Tra di tional Build ing
Char ac ter”, which ap pears in the code, was un der -

taken and fur ther ex panded.71 In this in stance the
ap pel lants ar gued that the house, while hav ing “im -
por tant fea tures which dis tin guish it from the ‘aus -
tere’ post-1946 houses” and which did “pos sess
many of the fea tures of the inter-war house” did not
have the ap pear ance of a dwell ing con structed prior
to 1946.72

The re spon dents (Coun cil) ar gued that the house
rep re sented “a tran si tional style of Queensland
house with its roots in the style of the inter-war pe -
riod but fea tures which an tic i pate post-war hous -
ing”.73 Im por tantly, it was not dis puted that the
“street pos sessed tra di tional build ing char ac ter”.74

In this in stance, it was held by his Hon our, Skoien
J, that the def i ni tion of tra di tional build ing char ac -
ter within sec tion 4 of the De mo li tion Code “ . . . may
be seen as a use ful guide, it is only an ex pla na tion. It
is not, and does not pur port to be, a def i ni tion.”75 His
Hon our fur ther elab o rated:

“I do not read the Code as sug gest ing that ‘tra di -
tional build ing char ac ter’ de notes some type of
pro to type from which only mi nor de vi a tions of
style are per mit ted. To ac cept that would be to
ac cept that ar chi tects and build ers of the pe riod
were de void of flair, art istry, ex per i men ta tion
and in di vid u al ity.”76

Es sen tially these cases widen the ambit of the De -
mo li tion Code in that a char ac ter house need not sat -
isfy all the fea tures of tra di tional build ing char ac ter
to qual ify as a char ac ter house and that the type of
house may not be lim ited to the ac cepted style of
“tim ber and tin”. One fur ther mi nor yet im por tant
point is that within both these cases the court re fers
to the dwell ings more cor rectly as pre-1947.

The fifth, fi nal and per haps cur rently one of the
most im por tant and ex ten sive re cent changes to the
ambit of the De mo li tion Code is the ex ten sion of the
Code to cover pre-1900 build ings.77 Es sen tially the
only way a pre-1900 build ing will be able to be de mol -
ished, aside from it not be ing in a De mo li tion Con trol 
Pre cinct, is if an en gi neer ing re port is “sub mit ted
dem on strat ing that the build ing is struc tur ally un -
sound and not rea son ably ca pa ble of be ing made
struc tur ally sound”.78 Any ar gu ment with re gard to
streetscape or that the build ing is sub stan tially al -
tered where a pre-1900 build ing is con cerned (it is
pre sumed that its qual i fi ca tion is a build ing sub stan -
tially con structed prior to 31 De cem ber 1899) is su -
per flu ous.79

To the prac ti tio ner fac ing re fusal on these
grounds, the only op tions are struc tural un sound -
ness or dem on strat ing the build ing was not erected
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as to whether a house was con structed

prior to this date in con junc tion with the

BCC re cord keep ing mov ing from the old

Build ing Reg is ter en tries sys tem to

build ing cards at tached to in di vid ual

prop er  ties.

65 Un der the old pre-1940 scheme, the

cut-off date was that a prop er ty must not 

be sub stan tially con structed prior to

Jan u ary 1, 1940.

66 City Plan. Chap ter 3 & Chap ter 5 un der

the De mo li tion Code. p69. It should be

noted no ref er ence to ‘No ti fi able Code’ is 

made within IPA. How ever, as the City

Plan un der went a state in ter est check

and ap proval prior to its in tro duc tion,

cre ation of such a cat e gory is pre sumed

per mis si ble. Likely the ad di tional

op por  tu nity for com mu nity in put was an

im por  tant con sid er ation.

67 City Plan Vol.1. Chap ter 2, p17.

68 Berlese v Bris bane City Coun cil [2002]

QPEC 073.

69 Berlese v BCC at 5.

70 Ibid.

71 Razia De vel op ments Pty Ltd [2004]

QPEC 059.

72 Ibid., p8.

73 Ibid.

74 Ibid., p3.

75 Ibid., p7.

76 Ibid., p7-8.

77 Un der P7 of the ‘Per for mance Cri te ria

and Ac cept able So lu tions’ De mo li tion

Code. City Plan Vol.1. Chap ter 5, p71.

Af fec tive from July 1, 2005.

78 Ibid. But for a dis cus sion on cases

rel e vant to struc tural sound ness and

rea son ably ca pa ble of be ing made

struc tur ally sound, re fer to Gould v BCC

[2000] QPE 048 and Armstrong v BCC

[2003] QPEC 007.

79 This is in con trast with the pre-1946

char ac ter houses per for mance cri te ria

and ac cept able so lu tions, which as

ex plained above, uses the end of the

de mar ca tion year. that is, De cem ber 31,

1946.
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be fore 1900.80 In each in stance spe cial ist ad vice is re -
quired.81 If it is the lat ter, then the ap pli cant may
well be faced with streetscape is sues. It is likely that
post-1900 el e ments of a build ing, where they can be
iden ti fied, may still not be able to be de mol ished or
al tered if the ad di tions are post-1900 but com pleted
prior to 1947, as they may con trib ute to the street -
scape and there fore are re quired to be re tained.

With the De cem ber 31, 1946, cut-off date es tab -
lished for pre-1947 char ac ter build ings within a DCP, 
in most in stances it is rel a tively easy, pri mar ily due
to ex is tent and ac cu rate BCC re cords at this time, to
es tab lish the ap pli ca tion date and thus the likely
con struc tion date of a build ing.

In prac tice, could an ar gu ment be suc cess fully
mounted by par ties that, as the in ten tion of the code
was to pro tect pre-1900 build ings, a struc ture pos si -
bly con structed af ter 1900 that has the ap pear ance
of a pre-1900 build ing, in the ab sence of a de fin i tive
date, should fall within the ambit of the code and
thus re ceive the same pro tec tion? That, how ever,
may be a decision for the courts to consider.

Prior to the in tro duc tion of the above pre-1900
per for mance cri te ria in the De mo li tion Code, the
only power to re tain pre-1900 build ings was that
within the res i den tial codes men tioned above. But
this re quired that an ap pli ca tion to de mol ish and to
build was made within the same ap pli ca tion. The al -
ter na tive op tion was to lodge a de mo li tion ap pli ca -
tion only, thus cir cum vent ing trig ger ing the res i den -
tial de sign codes and the dreaded pre-1900 re ten tion
clause.82

What then is the best ap proach re gard ing her i tage, 
char ac ter list ings and reg u la tion? Firstly, a phone
call to BCC Her i tage Unit to dis cuss in tended plans.
Then con sider all your op tions.Y

heritage law

80 Un like the pre-1946 char ac ter hous ing

date, the sources ex is tent to prove that a

build ing was erected af ter 1900,

de pend ing of course upon the build ing,

are not so readily avail able. In ad di tion,

there is no clear de fin i tive style fin ish

and star t based upon this date. Many of

the styles con sid er ably over lap. In shor t, 

be pre pared for in-depth re search on

your subject proper ty.

81 This of course does not mean in ju ri ous

af fec tion is not an op tion. Re fer Chap ter

5 IPA or see Rob er t son ‘Com pen sa tion

lost Com pen sa tion Found: In ju ri ous

Af fec tion and the In te grated Plan ning Act 

Lab y rinth’. Proc tor. April 2002 pp20-21.

82 Ref er ence should also be made to lo cal

plans in Chap ter 4 of City Plan. Some of

these lo cal plans have the re quire ment to 

have a “com mit ted pro gram” for build ing 

work on the site. For an ex am ple re fer to

City Plan, Vol.1. Chap ter 4 .p409

‘Gen er ally in ap pro pri ate’.
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