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The prop erty in dus try has un der gone rapid
free-mar ket changes, but ad min is tra tively,
dog-fights oc cur be cause of the cur rent leg is la -
tion. The po si tion is that the mar ket ing and
pro cess ing of real es tate sales is now highly reg -
u lated.

This pre sen ta tion has been pre pared from a law -
yer’s per spec tive and the best way to ap proach the
sub ject is to give you a prac ti cal tool kit for avoid ing
some of the prob lems which have been cre ated by the 
legislation.

I have dealt with the task in the fol low ing way:
• Over view
• Ex am i na tion of the Act / iden ti fi ca tion of in her -

ent prob lems 
• Sig nif i cant ref er ence to the Court of Ap peal de ci -

sion in MNM De vel op ments Pty Ltd v Gerrard
[2005] QCA 230
To start, we need to un der stand where the leg is la -

tion came from and where it is go ing.
Pri mar ily, the mar ket ing and sale of real prop erty

and mo tor ve hi cles was dealt with by the Auc tion eers 
and Agents Act 1971 (174 sec tions). The area is now
reg u lated by the Prop erty Agents and Mo tor Deal ers
Act 2000 (‘PAMD’, 636 sec tions). Most of the pro vi -
sions com menced on July 1, 2001.

We are now up to ‘strike four’. There have been
three sub stan tial amend ments of the Act and since
the last of those, in De cem ber, 2002, fur ther nec es -
sary work has stalled. There are also reg u la tions and 
man da tory prac tice codes of con duct for each of the
cat e go ries of li cens ees. The Prop erty Agents and
Mo tor Deal ers Tri bu nal, which was es tab lished by
the Act, was abol ished on July 1, 2003 and re placed
by the Com mer cial and Consumer Tribunal.

There can be many rea sons for change, but I have
ob served that where a com mer cial sec tor of the com -
mu nity can af ford to pay the costs of reg u la tion –
that is, a high level of sur veil lance by an in creased
num ber of pub lic ser vants – then that sec tor will be
tar geted for a re view of leg is la tion which will en com -
pass all of the trim mings. The real es tate prop erty
in dus try has been identified as such a sector.

A so cial or con sumer pro tec tion agenda is nor -
mally iden ti fied as the rea son jus ti fy ing the “ur -
gently re quired” changes and in this area you will all
re call the ad verse pub lic ity which was fo cused on the 
slick in for ma tion ses sion mar ket ing of Gold Coast
units to pur chas ers who later learned that they had
pur chased prop erty at well above mar ket val ues.

It is sad to re cog nise that no leg is la tion has yet
been ef fec tive in pro tect ing peo ple against their own
stu pid ity. It is also sad to re cog nise that in ev ery sec -
tor of the com mu nity, in clud ing the pro fes sions,
there are a small num ber of peo ple who bring those
sec tors into dis re pute as a con se quence of their
actions and disregard for their professional ethics.

It ap pears that the ‘mar ke teers’ who were sup pos -
edly the prin ci pal tar gets of the cur rent leg is la tion
have adopted two-tier mar ket ing tech niques and
build ing in vest ment de ben ture pro ce dures out side
the ambit of the leg is la tion (as one might ex pect
them to do), leav ing the leg acy of the new leg is la tion

and reg u la tions with the main stream com mu nity
sec tors.

Where are we go ing with this leg is la tion? That will
de pend on us as a pro fes sion to some ex tent, and it
will re quire peo ple with, above all, prac ti cal ex pe ri -
ence, le gal knowl edge, draft ing skills and good fore -
sight to be in volved in con struc tively managing the
further changes which are necessary.

The stated pur pose of the Act is to com pre hen -
sively pro vide for the reg u la tion of the ac tiv i ties, li -
cens ing and con duct of re stricted let ting agents, real
es tate agents, pas to ral houses, auc tion eers, prop erty 
de vel op ers, mo tor deal ers and com mer cial agents
and their em ploy ees, to pro tect con sum ers against
par tic u lar un de sir able practices and for other pur -
poses. The Act de fines ‘mar ke teer’ and es tab lishes
ju di cial pro cesses for ‘mar ke teer’ pro ceed ings for
mis lead ing con duct, un con scio na ble con duct and
false rep re sen ta tions by mar ke teers.

Those el e ments in this leg is la tion have been com -
pre hen sively dealt with in other state and Com mon -
wealth Acts. ‘Mar ke teer’ – “in cludes a per son who
pro vides ad vi sory, man age ment, le gal, ac count ing,
ad min is tra tive or other ser vices in con nec tion with
the sale, or for pro mot ing the sale, or for pro vid ing a
ser vice in con nec tion with the sale, of residential
property” (Schedule 2).

You may not think that “mar ke teer” has a neg a -
tive con no ta tion, but I won’t be putt ing it on my CV
and my as sess ment is that we as law yers are all now
‘mar ke teers’.

‘Marketeering’ should be dis cussed fur ther be -
cause it and re lated sub jects are re peat edly raised at
Queensland Law So ci ety prop erty law con fer ences
and risk man age ment ses sions, and it is rel e vant to
the fu ture di rec tion of leg is la tion in Queensland.

Sec tion 162 states that:

by Pe ter Mackey
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(1) A real es tate agent must not act for more than 1
party to a trans ac tion. Max i mum pen alty – 200 pen -
alty units ($15,000.00)

(2) If a real es tate agent acts for more than 1 party
to a trans ac tion, an ap point ment to act for a party to
the trans ac tion is in ef fec tive from the time it is
made.

(3)...
(4)...
The Act clearly de fines the po si tion. When claims

are made against law yers who act for more than one
party to a trans ac tion, the ju di cial re sponse is con sis -
tently:
• It is ob vi ous you can’t do it;
• We have said so time and again but the pro fes -

sion keeps ig nor ing it;
• Con tinue the prac tice at your peril.

In re spect of a law yer’s duty to dis close in for ma -
tion, please note com ments by Megarry J in Spector v 
Ageda (1973) (1Ch 30, 48):

“A so lic i tor must put at his cli ent’s dis posal not
only his skill but also his knowl edge, so far as is rel e -
vant; and if he is un will ing to re veal his knowl edge to 
his cli ent, he should not act for him. What he can not
do is act for the cli ent and at the same time with hold
from him any rel e vant knowl edge that he has.”

I am re luc tant to say that there can never be any
ex cep tions, but there should be no ex cuse for the

prac tice of act ing for more
than one party to any trans ac -
tion in city and pro vin cial ar -
eas where al ter na tive le gal ad -
vice and rep re sen ta tion is
readily avail able.

The wider com mu nity ex -
pects that a law yer will be
fiercely in de pend ent and pro -
tec tive of a con sumer’s rights
when en gaged by that per son.
Sec tion 363(c) states that the
pur pose of the chap ter (Res i -
den tial Prop erty Sales) is to
en hance con sumer pro tec tion
for buy ers of res i den tial prop -
erty by en sur ing, as far as
prac ti ca ble, the independence 
of lawyers acting for buy ers.

While we tol er ate the non-in de pend ence of law -
yers or ex cuse law yers from dis clos ing to their cli -
ents re la tion ships with as so ci ated par ties which may 
be per ceived by cli ents as af fect ing their in de pend -
ence, we will con tinue to see pro vi sions like Sec tion
365 B of the Act.

The sec tion states:
(1) This sec tion ap plies if a buyer or pro spec tive

buyer (“buyer”) en gages a law yer in re la tion to the
pur chase or pro posed pur chase of a res i den tial prop -
erty un der a rel e vant con tract.

(2) The law yer must give the buyer a law yer’s cer -
tif i cate in the ap proved form and ex plain to the
buyer the pur pose and na ture of the cer tif i cate. The
law yer’s cer tif i cate must be signed and dated by the
law yer and must state–

(a) whether the law yer is in de pend ent of the
seller, the seller’s agents and any one else in -
volved in the sale, or pro mo tion of the sale, or
pro vi sion of a ser vice in con nec tion with the sale, 
of the prop erty and whether the law yer has a

busi ness, fam ily or other re la tion ship with any
of those per sons; and
(b) whether the law yer has re ceived , is re ceiv -
ing, or ex pects to re ceive a ben e fit in con nec tion
with the sale, or for pro mot ing the sale, or for
pro vid ing a ser vice in con nec tion with the sale, of 
the prop erty, other than pro fes sional costs and
dis burse ments pay able by the buyer; and
(c) the law yer has ex plained to the buyer the pur -
pose and na ture of the cer tif i cate.

The form re ferred to is PAMD Form 32a. Ver sion 3
is cur rent at the time of writing. As the form draws a
buyer’s at ten tion to the cool ing-off pe riod pro vi -
sions, it should be sent to a buyer as soon as pos si ble
with a re mark that the “pur pose” in pro vid ing the
cer tif i cate is to meet the re quire ments of the Act.

The form is an af front to any eth i cal law yer and is a 
method of reg u lat ing the dis charge of a law yer’s ba -
sic ob li ga tion to dis close to a client:

1. Any re la tion ship with an as so ci ated per son or
trans ac tion.

2. The ex pec ta tion of any ben e fit (other than pro -
fes sional costs and dis burse ments pay able by the
buyer) from other sources.

There is a fur ther pro hi bi tion upon a non-in de -
pend ent law yer cer ti fy ing the waiv ing or the short -
en ing of a cool ing-off pe riod.

Sec tion 10 of the Act states that the main ob ject is
to pro vide a sys tem of li cens ing and reg u la tion that
achieves an ap pro pri ate bal ance be tween:

(a) The need to reg u late for the pro tec tion of con -
sum ers; and

(b) the need to pro mote free dom of en ter prise in
the mar ket place.

The other sig nif i cant stated ob ject is to pro vide a
way of pro tect ing con sum ers against par tic u lar un -
de sir able prac tices as so ci ated with the pro mo tion of
res i den tial prop erty. The ob jects are to be achieved
mainly by:

(a)(i) en sur ing only suit able per sons with ap pro -
pri ate qual i fi ca tions are li censed or reg is tered;...

(b)(i) pro vid ing pro tec tion for con sum ers in their
deal ings with li cens ees and their em ploy ees;...

(c) reg u lat ing fees and com mis sions that can be
charged for par tic u lar trans ac tions;

(d) pro vid ing pro tec tion for con sum ers in their
deal ings with mar ke teers;

(e) pro mot ing ad min is tra tive ef fi ciency by pro vid -
ing that–

(i) re spon si bil ity for li cens ing rests with the chief 
ex ec u tive;
(ii) re spon si bil ity for mi nor claims against the
fund rests with the chief ex ec u tive;
(iii) re spon si bil ity for claims, other than mi nor
claims, against the fund rests with the tri bu nal;
(iv) re spon si bil ity for re view ing par tic u lar de ci -
sions of the chief ex ec u tive rests with the tri bu -
nal; and
(v) re spon si bil ity for dis ci plin ary mat ters rests
with the tri bu nal.

(f) es tab lish ing a claim fund to pro vide com pen sa -
tion in par tic u lar cir cum stances for per sons who suf -
fer fi nan cial loss be cause of their deal ings with per -
sons, other than prop erty de vel op ers and their em -
ploy ees, reg u lated under this Act;

(g) pro vid ing for the en force ment of mat ters in -
volv ing mar ke teers by the tri bu nal and the Dis trict
Court; and
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(h) pro vid ing in creased flex i bil ity in en force ment
mea sures through codes of con duct, in junc tions, un -
der tak ings, and, for contra ven tions by mar ke teers,
pres er va tion of as sets and civil penalties.

It is nec es sary to fo cus on Sec tions 365 and 366 of
the Act.

One of the big gest dan gers which has be come more 
prom i nent since the ex plo sion of man da tory CLE
and spe cial ist ac cred i ta tion is that, when you at tend
pre sen ta tions or read pre pared ma te rial, you will be -
lieve what is be ing pre sented. As you have ob served
in the court en vi ron ment, opin ions will of ten dif fer
and it be comes a mat ter of who you lis ten to and who
has the last say. Al though you can ex pect ster ile ad -
vice, all pre sent ers should be able to justify their
opinions.

Please op er ate in sur veil lance mode and con tinue
to scan for in con sis tent or un ver i fied in for ma tion.

The pro vi sions of Sec tion 365 have cre ated an on -
go ing prob lem for prop erty law yers and clar ity is re -
quired. Not only did the drafts men dis place the com -
mon law re lat ing to the for ma tion of con tracts, but
there is still con fu sion about the con tract date,
which is a pri mary is sue be cause it af fects con tract
com pli ance dates, par tic u larly when con tracts ref er -
ence those dates to the con tract date as, for ex am ple,
“30 days from Con tract Date”.

The con se quences of course for any er ror can be
claims for de fault, repudiation and breach of
contract.

I use the term “for ma tion of con tract” loosely be -
cause it has been used in jour nal ar ti cles when dis -
cuss ing this topic.

Many fac ets of com mer cial law are ar ti fi cial, but
rules have been de vel oped for com mer cial con ve -
nience and cer tainty. You will all be aware that at
com mon law the for ma tion of most con tracts re -
quired an of fer, an ac cep tance and a com mu ni ca tion
of that ac cep tance by the offeree to the offeror. Rules
were de vel oped for de ter min ing if ‘com mu ni ca tion’
had oc curred. In re la tion to postal com mu ni ca tion,
there were three com mer cially ac cept able op tions
which could have been adopted by the court as the
time when communication occurred:

1. As soon as the ad vice of ac cep tance was posted;
2. When the no tice of ac cep tance was de liv ered to

the offeror’s ad dress; or
3. When the offeror ac tu ally re ceived the no tice of

acceptance.
Our courts ini tially adopted the first op tion, but it

is in ter est ing to note that the Ger man sys tem
adopted the sec ond, al though there was a gen eral
rule that the of fer was to re main open for a rea son -
able time.1

Pro vi sions of the Prop erty Law Act (s347) and the
Acts In ter pre ta tion Act (s39A) in re spect of the ser -
vice of no tices and doc u ments now pro vide that such
doc u ments will be deemed to be served at the time
when they would be de liv ered in the or di nary course
of post.

Sec tion 365 in deed changed the com mon law and
made it clear that the com mu ni ca tion of ac cep tance
of an of fer to an offeror is not suf fi cient but rather
the buyer or the buyer’s agent must re ceive a copy of
the con tract signed by all par ties. Sub sec tion 1 in tro -
duced a new con cept which also pur port edly al lows a
seller to change his or her mind even af ter com mu ni -
cat ing ac cep tance so long as a copy of the fully ex e -

cuted con tract has not at that time been given to the
buyer or the buyer’s agent.

The sug ges tion which is sup ported by at least one
pre senter is that be cause the buyer is not bound by
the con tract un til the pro vi sions of Sec tion 365 have
been sat is fied, the im por tant ‘con tract date’ should
be the day the buyer re ceives a copy of the con tract
signed by all par ties, and not the date the seller or
the last party ex e cut ing the in stru ment signs the
contract.

You must not con fuse:
1. the date of a con tract or an in stru ment which is

the date of at tes ta tion of the in stru ment by the last
party to it; with

2. the date when par ties are bound by the pro vi -
sions of that in stru ment which his tor i cally in volved
an anal y sis of the com mu ni ca tion of the ac cep tance
and which now pur su ant to Sec tion 365 is when the
buyer or the buyer’s agent re ceives a copy of the fully 
attested instrument.

In 2004, the Su preme Court con sid ered the phrase
“the date of this Deed” in re spect of a put and call
op tion. The date was rel e vant be cause set tle ment of
the sale of res i den tial lots was re quired “not later
than 120 days from the date of this Deed”.  The date
of ex e cu tion of the deed by the fi nal ex e cut ing party
was de ter mined to be the date of the deed rather
than the sub se quent de liv ery date. (JLF Cor po ra -
tion Pty Ltd v Mount Petrie De vel op ments Pty Ltd
[2004] QSC 044).

The de ci sion fol lowed the prin ci ple in Styles v
Wardle (1825) 4B. & C. 908, which has also been ac -
cepted as authorative by the NSW Court of Ap peal in 
Glebe Ad min is tra tion Board v Tifan [1968] 3 NSWR
455.  The judge ment in Tifan es tab lished that the or -
di nary rule of con struc tion will ap ply un less the ev i -
dent in ten tion of the par ties to the con tract would be 
de feated by the ap pli ca tion of the rule.

Sec tion 490 of the Du ties Act 2001 states that an
agree ment made by ac cep tance of an of fer con tained
in an in stru ment is “first signed when the of fer is
ac cepted”.

There is no men tion of com mu ni ca tion of ac cep -
tance or of the pro vi sion of a copy of a signed con tract 
to the buyer. The Act de fines “in stru ment” as a writ -
ten doc u ment in hardcopy form.

In sum mary, con tracts should be dated, as they
have been tra di tion ally when the last party to the in -
stru ment signs the con tract. There are anal o gies in
other le gal doc u ments where the date of the in stru -
ment is quite dif fer ent to the op er a tive date, such as
in wills.

I should men tion that sec tion 472A (3) PAMD re -
fer ring to the time limit for mak ing claims de fines
“con tract date” with a very loose set of words. It is
de fined as “the day on which the con tract for the
pur chase was en tered into”.

Cool ing-off pe riod
“Cool ing-off pe riod”, for a rel e vant con tract,

means a pe riod of five busi ness days –
(a) start ing on the day the buyer un der the con -

tract is bound by the con tract or, if the buyer is
bound by the con tract on a day other than a busi ness
day, the first busi ness day af ter the day the buyer is
bound by the con tract; and (b) end ing at 5pm on the
fifth busi ness day (Sec tion 364).

ã
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As an ex am ple, the cool ing-off pe riod for a buyer
who re ceives a copy of the con tract signed by the
buyer and the seller on Fri day would fin ish at 5pm
on Thurs day of the fol low ing week (as sum ing that
there are no in ter ven ing non-busi ness days).

Be cause there is no qual i fy ing time re straint, the
pro vi sion of the req ui site copy at two min utes to
mid night on Fri day (if it is a busi ness day) will be the
first day of the five busi ness day cool ing-off period.

“Busi ness day” means a day other than a Sat ur day, 
Sunday or pub lic hol i day. Busi ness days are not lo -
cal ity or area qual i fied, so when you have a
Townsville prop erty buyer in Bris bane and the Bris -
bane Show pub lic hol i day in ter venes, it is rea son able 
to ask, when does the cool ing-off period end?

Re cov ery of ter mi na tion pen alty
Sec tion 368(3) re quires the re fund of a de posit less

the amount of the ter mi na tion pen alty (0.25 percent
of the con tract pur chase price) to a buyer if a buyer
elects to ter mi nate a con tract us ing the cool ing-off
pe riod pro vi sions. Sec tion 366(3)(e) re quires the
warn ing state ment to state the amount or the per -
cent age of the pur chase price that will not be re -
funded from the de posit if the con tract is ter mi nated
be fore the cool ing-off pe riod ends.

Be cause there is no pro vi sion for re cov ery of the
ter mi na tion pen alty other than from a de posit, it is a

prac ti cal im per a tive that a de -
posit should not be less than
the ter mi n a tion penalty
amount.

Strict com pli ance
with for mat of forms.

You are aware that the Act
in tro duces a re gime of warn -
ings and pro ce dures. If your
cli ent is faced with a chal lenge 
that an in cor rect ver sion of a
form has been used, be aware
of Sec tion 49 of the Acts In ter -
pre ta tion Act.

Sec tion 49(1) of the Acts In -
ter pre ta tion Act states that
strict com pli ance is not nec es -
sary and sub stan tial com pli -

ance is suf fi cient. Sec tion 49(2) of the Act, how ever,
is rel e vant where an Act re quires a form to be com -
pleted in a spec i fied way, such as Sec tion 366(4)
PAMD re quires.

Warn ing state ments
Be aware of Sec tion 366(4) PAMD, which states:

A state ment pur port ing to be a warn ing state -
ment is of no ef fect un less–

(a) be fore the con tract is signed by the buyer,
the state ment is signed and dated by the
buyer; and
(b) the words on the state ment are pre sented
in sub stan tially the same way as the words are
pre sented on the ap proved form.
Ex am ple for para graph (b) –
If words on the ap proved form are pre sented in 
14 point font, the words on the warn ing state -
ment must also be pre sented in 14 point font.

Sec tion 43 of the Hire Pur chase Act also pre scribes

a min i mum size type for doc u ments.
With re spect to the use of “the ap proved form” re -

quired by Sec tion 366 (1) PAMD, re fer to the Su -
preme Court de ci sion in Devine Ltd v Timbs [2004]
QSC 024. The ac tion in volved put and call op tions
as so ci ated with the River City Apart ments de vel op -
ment. In early 2002 the pro spec tive buyer signed
doc u ments com pris ing, in each case, the PAMD
warn ing state ment, the Body Cor po rate and Com -
mu nity Man age ment Act 1997 in for ma tion sheet
and the con tract, and those doc u ments were held in
es crow. The seller was pro hib ited from sign ing the
doc u ments un til ei ther op tion was ex er cised, and the 
sell er’s right to ex er cise its op tion was con di tional.

When the con tracts were signed by the seller in
late 2003, it was claimed by the buyer that the ver -
sions of the PAMD warn ing state ment and the
BCCM in for ma tion sheet were no lon ger the ap -
proved forms. The court held that the date of sig na -
ture by the buyer was the rel e vant date in de ter min -
ing the cur rency of the ap proved form.

In Celik De vel op ments Pty Ltd v Mayes [2005] QSC 
224 the Su preme Court de clared that a con tract for
the pur chase of an “off the plan” unit in the Q1 res i -
den tial apart ment com plex at Surf ers Par a dise had
been law fully ter mi nated. The court ex am ined the
mean ing of “ap proved form” in the anal o gous con -
sumer pro tec tion pro vi sions of the Body Cor po rate
and Com mu nity Man age ment Act 1997.  It was held
that the cor rect ver sion of the re quired form was
“the ap proved form” and an ear lier ver sion was not
the “ap proved” form.

New ver sions of forms are of ten ga zetted and the
re vo ca tion date of ear lier ver sions is of ten also ga -
zetted. If the re vo ca tion of an ear lier ver sion of a
form has not been ga zetted, it will not be the “ap -
proved” form if there are ma te rial dif fer ences when
com pared with the cur rent ver sion of the form or if it 
has the po ten tial to mis lead a con sumer.

The warn ing state ment in cludes a no tice that, if it
is not at tached to the front of the con tract and signed
by the buyer be fore the at tached con tract is signed,
then the buyer may ter mi nate the con tract.

An ini tial Su preme Court de ci sion in MP Man age -
ment (Aust) Pty Ltd v Churven [2002] QSC 320 has
been strength ened by the re cent unan i mous de ci -
sion on June 24, 2005, of the Court of Ap peal in
MNM De vel op ments Pty Ltd v Gerrard [2005] QCA
230, an ap peal from the Dis trict Court at Southport.
The Court of Ap peal was con sti tuted by de Jer sey CJ, 
Wil liams JA and McMurdo J.

The re spon dent sought to sell to the ap pel lant a
$1.25m res i den tial prop erty on the Gold Coast. Al -
though the ap peal was dis missed pri mar ily be cause
fac tual and le gal is sues could not be dealt with ap -
pro pri ately by sum mary judge ment pro ce dures, the
judge ments have soundly and thank fully pro vided a
level of certainty to this area.

Leave to ap peal was granted in the words of the
Chief Jus tice “be cause the con struc tion of the stat u -
tory pro vi sion has not yet been set tled at ap pel late
level, and the de ter mi na tion of this case may have a
sig nif i cant im pact on con tracts for the sale of res i -
den tial property”.

Be fore the pri mary judge, the seller claimed that
his agent had sent the buyer a con tin u ous fax com -
pris ing, in this or der:
• cover sheet / let ter
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• PAMD Form 27b (sell ing agent’s dis clo sure to
buyer)

• PAMD Form 30c (warn ing state ment)
• Con tract.

The buyer’s di rec tor signed the dis clo sure state -
ment, the warn ing state ment and the con tract in
that or der and faxed the ex e cuted doc u ments back to 
the seller’s agent. The buyer’s di rec tor then sep a -
rately sent the orig i nal doc u ments back to the agent
and the seller then ex e cuted the orig i nal contract.

Fol low ing a con sid er ation of the pri mary and re -
lated mean ing of “at tach”, and con cur rence with
Jus tice Muir’s ob ser va tion in MP Man age ment
(Aust) Pty Ltd v Churven, that “some form of phys i -
cal join der or in cor po ra tion” was re quired, the Chief
Jus tice said:

“My view is that on the fac tual ba sis adopted be -
low, this warn ing state ment was not at tached to
the con tract, as its first or top sheet. That ‘fac -
tual ba sis’ as sumed the con cluded con tract was
in the fac sim ile form dis cussed by the pri mary
judge, which may or may not prove to be cor rect.
But ac cept ing that as sump tion for the pres ent,
the pages of the warn ing state ment ap peared in
the midst of a se ries of pages com pris ing a dif fer -
ent form, the rel e vant state ment, the con tract
and the di rec tors’ guar an tee. The leg is la ture in -
tended that a pur chaser, pick ing up the con tract,
would nec es sar ily have first to con front the
warn ing state ment. That is achieved by adopt -
ing here the or di nary con cept of ‘at tach’, which I
am sat is fied was plainly the leg is la ture’s in tent.
One could not rea son ably say this state ment was 
at tached to the con tract, as its first or top page,
where the only phys i cal re la tion ship be tween
the doc u ments, within the con tin u ous fax, was
that where the warn ing state ment ended, the
sep a rate con tract be gan.”

Sec tion 366(1) states: “A rel e vant con tract must
have at tached, as its first or top sheet, a state ment in
the ap proved form (‘warn ing state ment’) con tain ing
the in for ma tion men tioned in sub sec tion (3).”

Wil liams JA stated the ob vi ous when he said the
pro vi sions of the Act in ques tion were badly drafted
and he noted that the ref er ence in Sec tion 366(1)
should not be to a “con tract” but to doc u ments sub -
mit ted to an in tend ing purchaser.

McMurdo J won dered at what point was an of fence 
com mit ted by the seller or a per son who pre pares a
con tract that does not com ply with Sec tion 366(1).
• Is there an of fence if no con tract is formed?
• What if the rel e vant doc u ment re mains a draft?
• Does an agent com mit an of fence sim ply by

faxing the draft con tract and warn ing state -
ment?
McMurdo J also con sid ered that, if a doc u ment is

not “a rel e vant con tract” un less and un til it re cords
a con trac tual re la tion ship, then Sec tion 366(2) does
not strongly in di cate that the warn ing state ment
must be at tached be fore the buyer re ceives the draft
con tract. Al though McMurdo J said that it would be
log i cal to re quire the warn ing state ment to be at -
tached when the pro spec tive buyer re ceived the
(draft) con tract, Her Hon our also said an al ter na tive
in ter pre ta tion was that the state ment had to be at -
tached by the time the buyer signed the con tract,
which would make the warn ing equally ef fec tive but
would al low for greater con ve nience and ex pe di tion.

It was also noted that con tracts are some times pre -
pared by buy ers.

The buyer may ter mi nate the con tract “at any
time be fore the con tract set tles” and those
rights are not waived by a buyer who con tin ues to
per form the con tract with knowl edge of the con tra -
ven tion of Sec tion 366 (MP Man age ment (Aust) Pty
Ltd v Churven [2002] QSC 320). Muir J found that
the right to ter mi nate the con tract at any time be -
fore set tle ment and the right to con tinue with the
con tract were not in con sis tent rights and the time of
elec tion did not arise un til the time of set tle ment.

A buyer ter mi nat ing a con tract upon the ba sis of a
non-com ply ing warn ing state ment is en ti tled to re -
cover from the seller and the per son act ing for the
seller who pre pared the con tract (jointly and sev er -
ally) rea son able le gal and other ex penses in curred in
re la tion to the con tract af ter the buyer signed the
contract.

We have to be very care ful in con sid er ing un safe
pro ce dures.

My ob ser va tions as a com mer cial law yer are that
about 20 per cent of con tracts at the ini tial stage are
faxed or emailed, and that per cent age is rap idly in -
creas ing, par tic u larly where in ter state and over seas
cli ents’ time re quire ments need to be met. No one
can blame the courts for deal ing ap pro pri ately with
this messy legislation.

The two ques tions yet to be an swered are:
1. At what stage does the warn ing state ment have

to be at tached to the in stru ment which is loosely re -
ferred to as the con tract?; and

2. Will the ex e cu tion of a fur ther warn ing state -
ment and at tached con tract by the buyer de stroy the
buyer’s rights pro vided by Sec tion 367 or nul lify the
pur ported of fence by the seller or the seller’s agent
re ferred to in Section 366(2)?

I don’t like your chances ar gu ing the sec ond point
for the af fir ma tive, but there is a be lief, sub ject to ju -
di cial de ter mi na tion, that a buyer may re ceive di rec -
tions to at tach the warn ing state ment to the con -
tract be fore the warn ing state ment and contract are
signed.

Of course you can not con tract out of the pro vi sions 
of the Act and it will re main a mat ter of fact as to
whether or not the req ui site at tach ment oc curred.

Ben e fi cial in ter est
A real es tate agent or a real es tate sales per son

com mits an of fence if they ob tain a ben e fi cial in ter -
est in prop erty placed by a cli ent with the agent for
sale un less full writ ten dis clo sure is made in the ap -
proved form be fore the con tract is en tered into. The
max i mum pen alty is 200 pen alty units ($15,000) or
three years’ im pris on ment (Sec tion 145).

In the event of a sale, no com mis sion or other re -
ward is pay able in re la tion to the sale. A spouse, de
facto spouse, par ent, brother, sis ter, child or step -
child of the per son, or a child or step child of the per -
son’s spouse or de facto spouse are in cluded in the
pool of re stricted trans ferees, and op tions to pur -
chase are similarly regulated (Section 13).

Claim fund
A claim fund is es tab lished for meet ing mo tor ve hi -

cle ti tle claims and claims as so ci ated with contra ven -
tions of the Act such as the non-no ti fi ca tion of ben e -
fi cial in ter ests. ã
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A claim against the claim fund is cur rently lim ited
to $200,000, and the to tal amount that may be paid
from the fund be cause of, or aris ing out of, a wrong
by a sin gle per son is $2,000,000 (reg 55).

Buy ers deal ing
with prop erty de vel op ers

A prop erty de vel oper is a per son who com pletes
more than six res i den tial prop erty sales in any 12-
 month pe riod other than through a real es tate agent, 
pas to ral house or auc tion eer (Sec tions 261(2)(a) and
262(2)). A buyer who suf fers fi nan cial loss buy ing a
prop erty di rectly from a prop erty de vel oper can not
make a claim for com pen sa tion against the claim
fund.

Buy ers deal ing with mar ke teers
Only buy ers of prin ci pal places of res i dence who

have claimed stamp duty con ces sions are el i gi ble for
a claim against the claim fund for losses as a re sult of
a con tra ven tion by a mar ke teer and as a con se -
quence the abil ity of peo ple to make claims has been
gut ted. Such claims are lim ited to $35,000 and will
be very dif fi cult to ac cess be cause of the strict pro ce -
dural re quire ments. Be cause of the wide def i ni tion
of ‘mar ke teer’, it would ap pear that a per son suf fer -
ing loss as a con se quence of an agent’s dis hon est con -
ver sion of trust mon ies would have no re course
against the claim fund if the rel e vant trans ac tion
was in respect of an investment prop erty!

Lands not law fully use able
for res i den tial pur poses

If land can not, “as at the day of sale”, be law fully
used for res i den tial pur poses, then the real es tate
agent must give a writ ten state ment to that ef fect to
a pro posed buyer be fore the buyer signs a con tract
(Sec tions 148 and 149).

Agents’ com mis sion
The PAMD Reg u la tions pre scribe the max i mum

com mis sion pay able in re spect of prop erty sales and
rent als. The reg u la tions also pre scribe the ed u ca -
tional qual i fi ca tions re quired for the li cens ing of spe -
cific li cens ees and applicable fees.

Codes of con duct
Li cens ees, in clud ing real es tate agents and sales -

per sons, are sub ject to the
man da tory pro vi sions of a
code of con duct. Contra ven -
tions of the pro vi sions are
grounds for dis ci plin ary pro -
ceed ings, in junc tion pro ceed -
ings or the seek ing of un der -
tak ings un der the Act. Many
agents are not yet aware of the 
pro vi sions of their code and
that breaches may ad versely
af fect their busi nesses. Some
of the re quire ments are com -
mon sense, oth ers are un -
likely to be fol lowed in prac -

tice even though man da tory, and include:
1. A re quire ment for a real es tate agent to im me di -

ately com mu ni cate to a cli ent each ex pres sion of in -

ter est, whether writ ten or oral, about the sale, pur -
chase, ex change or lease of a prop erty (reg 11(2));

2. A re quire ment for a real es tate agent to dis close
to the cli ent the agent’s pol icy about con junc tion
sales, in clud ing the per cent age ap por tion ment of
com mis sion be tween the agents be fore ac cept ing an
ap point ment to sell prop erty for a cli ent, and a real
es tate agent must con duct a sale in con junc tion with
an other real es tate agent if the cli ent author ises a
con junc tion sale (reg 20(1) and (3));

3. A re quire ment that, if a real es tate agent gives a
per son an opin ion about the mar ket price or mar ket
rent for a prop erty, the agent must not ac cept in -
struc tions from the per son to act as a real es tate
agent for the prop erty un less the agent has given the
per son a writ ten state ment of the ma te rial facts that
the agent has taken into ac count in form ing an opin -
ion about the prop erty’s mar ket price or mar ket rent 
(reg 21(2));

4. A re quire ment that a real es tate agent must in -
form a cli ent in writ ing if the time un der the con tract 
for pay ment of the de posit has passed with out the
de posit be ing re ceived by the agent (reg 31(a));

5. A re quire ment that the agent must not ac cept
any late pay ment of the de posit un less the cli ent has
been in formed and gives writ ten in struc tions to ac -
cept late pay ment of the de posit (reg 31(b));

6. A re quire ment that a real es tate agent man ag -
ing a rental prop erty must ac com pany a cus tomer on 
an in spec tion of the prop erty and that a real es tate
agent must not give the keys to a prop erty to a cus -
tomer, even for a short time, un less authorised by
the cli ent in writ ing (reg 33(1) and (2));

7. A re quire ment that a real es tate agent man ag -
ing a rental prop erty must im me di ately no tify the
cli ent in writ ing if the agent be comes aware of a cus -
tomer’s breach of the agree ment or con tract for the
prop erty (reg 36);

8. A re quire ment that, if a real es tate agent man -
ag ing a rental prop erty is aware that the prop erty is
listed for sale or the cli ent in tends to sell the prop -
erty by pri vate sale, then the agent must im me di -
ately give the cus tomer (ten ant) writ ten no tice of the 
in tended sale of the prop erty (reg 38(1) and (2));

9. A re quire ment that a real es tate agent must
prom i nently dis play a no tice of the ex is tence and
avail abil ity of this code in the pub lic area of each of
the agent’s of fices (reg 42);

10. A re quire ment that a real es tate agent/prin ci -
pal li censee fol lows the com plaint res o lu tion pro ce -
dures de tailed in the code (reg 43).

In vest ment of de pos its
De pos its may only be in vested if a sale is to be com -

pleted more than 60 days af ter the amount is re -
ceived and the li censee is di rected to in vest the
amount by all par ties (Sec tion 380). A per son who
suf fers fi nan cial loss be cause of, or aris ing out of, the
steal ing, mis ap pro pri a tion or mis ap pli ca tion of an
amount that a rel e vant per son was di rected to in vest
can not make a claim against the claim fund (Section
471(1)).

Dis puted trust mon ies
Sec tions 388, 389 and 390 pre scribe the pro ce dure

for the pay ment into court, dis burse ment or re ten -
tion of trust mon ies in dis pute. Trust mon ies will be
“in dis pute” if a li censee re ceives writ ten no tice from 
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a party to the trans ac tion that own er ship is in dis -
pute (Section 387(1)(b)).

Ju di cial mat ters and rem e dies
A sub stan tial part of the Act deals with struc tures

and pro ce dures as so ci ated with in ves ti ga tions, in -
spec tions, pub lic ex am i na tions, claims, com plaints,
dis ci plin ary pro ceed ings, re views and enforcements, 
and those el e ments of the Act are, in most cases, log i -
cal.

“In spec tions” may be con ducted by the chief ex ec -
u tive or a per son ap pointed by the chief ex ec u tive.
Sec tion 556A al lows an in spec tor to re quire a mar ke -
teer or an other per son to pro duce rel e vant doc u -
ments im me di ately un less the per son has a rea son -
able ex cuse. The Act al lows an in spec tor to en ter a
place if it is the li censee’s place of busi ness and it is
open for en try or if the en try is authorised by
warrant (Section 547).

A sys tem of “un der tak ings” has been in tro duced
which al lows the chief ex ec u tive to seek from a per -
son an un der tak ing in re spect of a con tra ven tion of
the Act or a code of con duct (Sec tion 569). Un der tak -
ings are re corded in a pub lic reg is ter (Sec tion 572)
which may be ac cessed through the Of fice of Fair
Trad ing website: www.fairtrading.qld.gov.au. Un -
der tak ings may be en forced by the chief ex ec u tive
ap ply ing to the Dis trict Court for an order (Section
571).

The Man ager of In ves ti ga tions has ad vised that
there were two suc cess ful marketeering pros e cu -
tions in the 2004/2005 fi nan cial year. In one of those,
group mem bers were or dered to pay al most
$310,000 in fines, costs and com pen sa tion, and par -
ties were dis qual i fied from hold ing a licence or en -
gag ing in real es tate activity for four years.

The chief ex ec u tive or any per son ag grieved by a
re spon dent’s con duct may ap ply to the Dis trict
Court for an in junc tion to re strain a con tra ven tion
or at tempted con tra ven tion of the Act or a code of
con duct (Sec tions 564 and 565).

The pro cess for dis ci plin ary pro ceed ings has now
changed. Pre vi ously, the chief ex ec u tive filed a com -
plaint no tice with the tri bu nal reg is trar. Now, Sec -
tion 497 pre scribes that “the chief ex ec u tive may ap -
ply to the tri bu nal to con duct a pro ceed ing to de cide
whether grounds ex ist un der sec tion 496 for tak ing
dis ci plin ary ac tion against a li censee or reg is tered
em ployee”. The Act al lows a per son dis sat is fied with
a de ci sion of the chief ex ec u tive to ap ply to the
tribunal to have the decision re viewed.

The tri bu nal has power to con sider ap pli ca tions
for sum mary or ders, im pose fines of $15,000 for an
in di vid ual or $75,000 for a cor po ra tion, and can cel or 
sus pend licen ces (Sec tion 529). The tri bu nal is not
bound by the rules of ev i dence and has a dis cre tion
whether or not to take evidence on oath.

Pro ceed ings for an in dict able of fence (one for
which the max i mum pen alty of im pris on ment is
more than two years) are taken in the usual way by
way of sum mary pro ceed ings un der the Jus tices Act
or on in dict ment (Sec tion 589), and the Dis trict
Court can im pose a pen alty of $40,500 for false or
mis lead ing in for ma tion about a prop erty pro vided
by a li censee or reg is tered em ployee (Sec tion 574).

The abol ished Prop erty Agents and Mo tor Deal ers
Tri bu nal gave a right of ap pear ance to a party’s law -
yer. Now, ex cept in a nar row range of pro ceed ings,

in clud ing dis ci plin ary pro ceed ings, an in di vid ual ap -
pear ing be fore the Com mer cial and Con sumer Tri -
bu nal may only be rep re sented by a per son, and then 
only by a per son who is not a law yer if the tri bu nal
di rects that it is ap pro pri ate (Sec tion 76 Com mer cial
and Con sumer Tri bu nal Act 2003).

Re mem ber that real es tate agents and law yers
may be “mar ke teers”.Y
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