
The Queensland Law Society

J O U R N A L
Volume 27 Number 1 – November 2005 

. Property Agents and Motor
Dealers Act – An update. An oc cu pier’s po ten tial li a bil ity
for the crim i nal acts of a third
party. A clear view on as sess ing dam ages
in ‘no trans ac tion’ cases

. Obvious risks in the work place. Heads of dam age in spi nal and
ac quired/trau matic brain in jury
claims in Queensland. Heritage, character &  Brisbane
City Plan 2000 – Iden ti fi ca tion,
reg u la tion & listing

In this is sue:



2 – November 2005

W e l  c o m e
Wel come to first on line edi tion of the re launched Queensland Law So ci ety Jour nal.

The first is sue of the Jour nal was in July, 1971, and it con tin ued as Queensland’s pre mier le gal

pub li ca tion un til 1996 when, af ter a re view of the So ci ety’s pub li ca tions, it was de cided to cease pub li ca tion.

By then, Proc tor had be come prom i nent as the So ci ety’s main tool for com mu ni ca tion with its mem bers

and oth ers in volved in the state’s le gal pro fes sion.

To day, Proc tor con tin ues in this role, but more strongly fo cussed on the in ter ests of mem bers, cre at ing an 

op por tu nity for the re turn of the Jour nal.

Other fac tors, too, make it a timely re vival. The econ o mies of on line pub li ca tion make it cost-ef fec tive to

of fer ma te rial on line; the re cent ar rival of com pul sory pro fes sional de vel op ment un der scores the need for

ed u ca tional re sources such as the Jour nal; and, of course, the need for prac ti cal, up-to-date in for ma tion for

prac ti tio ners is greater now than ever be fore.

To day, the QLS Jour nal fol lows its orig i nal mis sion – to pro vide mem bers with se ri ous ar ti cles of

con tem po rary in ter est – with six de tailed pieces that will be of prac ti cal use to Queensland prac ti tio ners.

This first edi tion will be avail able to all vis i tors to the QLS web site. Fu ture edi tions will be avail able at

no cost to QLS mem bers via their web site log-in and other in ter ested par ties via sub scrip tion. To off set

some of the cost, ad ver tis ing space will be avail able in the Jour nal to in ter ested par ties.

Today’s Internet tech nol ogy also means the Jour nal will be pre sented in a convenient form for

prac ti tio ners to ac cess – there will be a choice of down loading the en tire Jour nal as a sin gle PDF, or as PDF

files of in di vid ual ar ti cles, de pend ing on the viewer’s in ter est.

Ar ti cles will be cho sen for their high level of le gal schol ar ship and will be peer re viewed to ensure that

they are of the high est stan dard.

I com mend the new QLS Jour nal to you, and hope you will find it of both in ter est and ben e fit.

Rob Davis,

President, Queensland Law Society

mis sion state ment
‘The Queensland Law So ci ety Jour nal is a
ref er eed pub li ca tion con tain ing ar ti cles of

high le gal schol ar ship rel e vant to
Queensland prac ti tio ners. Sub mis sions
from both ac a demic and non-ac a demic

writ ers are wel come.’
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PROPERTY LAW

Prop erty Agents and Mo tor 

Deal ers Act – An up date

Pe ter Mackey pro vides prac ti tio ners
with a prac ti cal toolkit for avoid ing

some of the prob lems cre ated by this
leg is la tion.

See page 5 or click here.

PER SONAL INJURIES

An oc cu pier’s po ten tial

li a bil ity for the crim i nal

acts of a third party

– How far should the law go?

In gen eral, oc cu pi ers have not been
held re spon si ble for the crim i nal acts

of a third party, but there are
oc ca sions when a de par ture from this

fun da men tal prin ci ple may be
con sid ered. Da vid Jesser ex plains.

See page 11 or click here. 

CASENOTE

In a nut shell – A clear view

on as sess ing dam ages in

‘no trans ac tion’ cases

Steve Bonutto says that the de ci sion
of Chesterman J in Moloney & Anor v
Bells Se cu ri ties Pty Ltd & Ors [2005]
QSC 013 pro vides a con cise anal y sis
and ap pli ca tion of the as sess ment of

dam ages in ‘no trans ac tion’ cases.
See page 20 or click here.

CIVIL LIABILITY

Ob vi ous risks

in the work place

– A con sid er ation of the

prin ci ples to be ap plied

where em ploy ees/

con trac tors en gage in

risk-tak ing conduct

Peter Mylne looks at the question of
risk in the workplace and considers

the differences there may be if it
involves contractors

rather than employees.
See page 23 or click here.

DAMAGES

Heads of dam age

in spi nal (para ple gic &

quad ri ple gic/tetraplegic) and

ac quired/trau matic brain

in jury claims in Queensland

Peter Sacre reviews the guid ing
au thor i ties and method of as sess ment

of dam ages in cat a strophic claims.
See page 33 or click here.

HERITAGE LAW

Her i tage, char ac ter & 

Bris bane City Plan 2000

– Iden ti fi ca tion,

reg u la tion & list ing

Chris Robertson provides a
comprehensive guide for any

practitioner dealing with the Brisbane 
City Council on a heritage issue.

See page 45 or click here.
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Guide lines for
QLS Jour nal
con tri bu tors

Ar ti cles for the QLS Jour nal are se lected for po -
ten tial pub li ca tion based on top i cal ity and
their rel e vance to prac ti tio ners.

Each ar ti cle should be ac com pa nied by a 50-100
word ab stract sum ma ris ing the main points and not -
ing the rel e vance of the ma te rial in cluded in the ar ti -
cle for Queensland prac ti tio ners.

Writ ers should provide a head-and-shoul ders pho -
to graph (jpg, tif, eps file or hard copy print) and bio -
graph i cal in for ma tion with the article.

Fea ture ar ti cles should not ex ceed 5000 words,
though lon ger ar ti cles may be con sid ered. Case notes 
should note ex ceed 2500 words.

Al ways write ‘less’ rather than ‘more’.
• Plain Eng lish style is re quired.
• Ar ti cles should be in the third per son.
• Con vert mea sures to met ric, and money val ues

to Aus tra lian dol lars.
• It ali cise the names of Acts, and names of cases.
• Head ings and sub head ings should be in lower

case; use bold to iden tify.
• Use dou ble quo ta tion marks.
• Use nu mer i cal (1,2,3...) endnotes rather than

foot notes.
• When re fer ring to other pub li ca tions, list au -

thor’s name, ti tle, vol. no., pub lisher, year, page.
• Email your ar ti cle to jour nal@qls.com.au. Don’t

for get to in clude the ab stract and pho to graph!
Once ap proved by the QLS Jour nal com mit tee, ar -

ti cles are peer-re viewed and, in some cases, may re -
quire amend ment prior to pub li ca tion.

More in for ma tion:
The Man ag ing Ed i tor
QLS Jour nal
GPO Box 1785
Bris bane Qld 4001
Tele phone: 07 3842 5814
Fax: 07 3221 2279
Email: jour nal@qls.com.au

Queensland Law So ci ety
179 Ann Street Bris bane 4000
GPO Box 1785 Bris bane 4001
DX 123 Bris bane

Phone 3842 5888   Fax 3221 2279
jour nal@qls.com.au
www.qls.com.au

Managing editor
John Teerds 3842 5814

Ed i to r
Michael Crouch

Editorial inquiries
Steph a nie Brims 3842 5823

Ad ver tis ing
Justin Butkowski 3842 5856
Jovan Bogdanovic 3842 5903

Sub scrip tions
Fe lic ity Culnane 3842 5914

QLS Jour nal com mit tee
Michael Crouch, Caite Brewer, Mark Carkeet,
Glen Cranny, Sue Field, Louise Logan, Jamie
Miller, Peter Wilson.

The QLS Journal is pub lished three times a
year – in March, July and November – by The
Queensland Law So ci ety.

Sub mis sions will be accepted at any time, and
published at the discretion of the Journal
committee.
Ad ver tis ing dead line:
15th of the month prior.

Sub scrip tions
$66.00 (inc. GST) a year

The Queensland Law So ci ety
Pres i dent: Rob Da vis
Dep uty pres i dent: Joe Pinder
Vice pres i dent: Megan Mahon
Im me di ate past pres i dent: Glenn Fer gu son
Coun cil lors: Don ald Armit, Ian Berry, Pe ter
Eardley, Lynette Galvin, Raoul Giudes, Brian
Kilmartin.
Chief ex ec u tive of fi cer: Pe ter Carne

No per son should rely on the con tents of this pub li ca tion. Rather, they
should ob tain ad vice from a qual i fied pro fes sional per son. This pub li ca tion is
dis trib uted on the ba sis that the Queensland Law So ci ety as its pub lisher, au -
thors, con sul tants and ed i tors are not re spon si ble for the re sults of any ac tions 
taken in re li ance on the in for ma tion in this pub li ca tion, or for any er ror in or
omis sion from this pub li ca tion, in clud ing those caused by neg li gence. The
pub lisher and the au thors, con sul tants and ed i tors ex pressly dis claim all and
any li a bil ity how so ever caused, in clud ing by neg li gence, and re spon si bil ity to
any per son, whether a pur chaser or reader of this pub li ca tion or not, in re -
spect of any thing, and of the con se quences of any thing, done or omit ted to be
done by any such  per son in re li ance, whether wholly or par tially, upon the
whole or any part of the con tents of this pub li ca tion. With out lim it ing the gen -
er al ity of the above, no au thor, con sul tant or ed i tor shall have any re spon si bil -
ity for any act or omis sion of any other au thor, con sul tant or ed i tor. Re quests
for re pro duc tion of Jour nal ar ti cles are to be di rected to the ed i tor. Un less spe -
cif i cally stated, prod ucts and ser vices ad ver tised or oth er wise ap pear ing in the 
QLS Jour nal are not en dorsed by the Queensland Law So ci ety.
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The prop erty in dus try has un der gone rapid
free-mar ket changes, but ad min is tra tively,
dog-fights oc cur be cause of the cur rent leg is la -
tion. The po si tion is that the mar ket ing and
pro cess ing of real es tate sales is now highly reg -
u lated.

This pre sen ta tion has been pre pared from a law -
yer’s per spec tive and the best way to ap proach the
sub ject is to give you a prac ti cal tool kit for avoid ing
some of the prob lems which have been cre ated by the 
legislation.

I have dealt with the task in the fol low ing way:
• Over view
• Ex am i na tion of the Act / iden ti fi ca tion of in her -

ent prob lems 
• Sig nif i cant ref er ence to the Court of Ap peal de ci -

sion in MNM De vel op ments Pty Ltd v Gerrard
[2005] QCA 230
To start, we need to un der stand where the leg is la -

tion came from and where it is go ing.
Pri mar ily, the mar ket ing and sale of real prop erty

and mo tor ve hi cles was dealt with by the Auc tion eers 
and Agents Act 1971 (174 sec tions). The area is now
reg u lated by the Prop erty Agents and Mo tor Deal ers
Act 2000 (‘PAMD’, 636 sec tions). Most of the pro vi -
sions com menced on July 1, 2001.

We are now up to ‘strike four’. There have been
three sub stan tial amend ments of the Act and since
the last of those, in De cem ber, 2002, fur ther nec es -
sary work has stalled. There are also reg u la tions and 
man da tory prac tice codes of con duct for each of the
cat e go ries of li cens ees. The Prop erty Agents and
Mo tor Deal ers Tri bu nal, which was es tab lished by
the Act, was abol ished on July 1, 2003 and re placed
by the Com mer cial and Consumer Tribunal.

There can be many rea sons for change, but I have
ob served that where a com mer cial sec tor of the com -
mu nity can af ford to pay the costs of reg u la tion –
that is, a high level of sur veil lance by an in creased
num ber of pub lic ser vants – then that sec tor will be
tar geted for a re view of leg is la tion which will en com -
pass all of the trim mings. The real es tate prop erty
in dus try has been identified as such a sector.

A so cial or con sumer pro tec tion agenda is nor -
mally iden ti fied as the rea son jus ti fy ing the “ur -
gently re quired” changes and in this area you will all
re call the ad verse pub lic ity which was fo cused on the 
slick in for ma tion ses sion mar ket ing of Gold Coast
units to pur chas ers who later learned that they had
pur chased prop erty at well above mar ket val ues.

It is sad to re cog nise that no leg is la tion has yet
been ef fec tive in pro tect ing peo ple against their own
stu pid ity. It is also sad to re cog nise that in ev ery sec -
tor of the com mu nity, in clud ing the pro fes sions,
there are a small num ber of peo ple who bring those
sec tors into dis re pute as a con se quence of their
actions and disregard for their professional ethics.

It ap pears that the ‘mar ke teers’ who were sup pos -
edly the prin ci pal tar gets of the cur rent leg is la tion
have adopted two-tier mar ket ing tech niques and
build ing in vest ment de ben ture pro ce dures out side
the ambit of the leg is la tion (as one might ex pect
them to do), leav ing the leg acy of the new leg is la tion

and reg u la tions with the main stream com mu nity
sec tors.

Where are we go ing with this leg is la tion? That will
de pend on us as a pro fes sion to some ex tent, and it
will re quire peo ple with, above all, prac ti cal ex pe ri -
ence, le gal knowl edge, draft ing skills and good fore -
sight to be in volved in con struc tively managing the
further changes which are necessary.

The stated pur pose of the Act is to com pre hen -
sively pro vide for the reg u la tion of the ac tiv i ties, li -
cens ing and con duct of re stricted let ting agents, real
es tate agents, pas to ral houses, auc tion eers, prop erty 
de vel op ers, mo tor deal ers and com mer cial agents
and their em ploy ees, to pro tect con sum ers against
par tic u lar un de sir able practices and for other pur -
poses. The Act de fines ‘mar ke teer’ and es tab lishes
ju di cial pro cesses for ‘mar ke teer’ pro ceed ings for
mis lead ing con duct, un con scio na ble con duct and
false rep re sen ta tions by mar ke teers.

Those el e ments in this leg is la tion have been com -
pre hen sively dealt with in other state and Com mon -
wealth Acts. ‘Mar ke teer’ – “in cludes a per son who
pro vides ad vi sory, man age ment, le gal, ac count ing,
ad min is tra tive or other ser vices in con nec tion with
the sale, or for pro mot ing the sale, or for pro vid ing a
ser vice in con nec tion with the sale, of residential
property” (Schedule 2).

You may not think that “mar ke teer” has a neg a -
tive con no ta tion, but I won’t be putt ing it on my CV
and my as sess ment is that we as law yers are all now
‘mar ke teers’.

‘Marketeering’ should be dis cussed fur ther be -
cause it and re lated sub jects are re peat edly raised at
Queensland Law So ci ety prop erty law con fer ences
and risk man age ment ses sions, and it is rel e vant to
the fu ture di rec tion of leg is la tion in Queensland.

Sec tion 162 states that:

by Pe ter Mackey

property law

Prop erty
Agents and
Mo tor
Deal ers Act
– An up date

ã
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(1) A real es tate agent must not act for more than 1
party to a trans ac tion. Max i mum pen alty – 200 pen -
alty units ($15,000.00)

(2) If a real es tate agent acts for more than 1 party
to a trans ac tion, an ap point ment to act for a party to
the trans ac tion is in ef fec tive from the time it is
made.

(3)...
(4)...
The Act clearly de fines the po si tion. When claims

are made against law yers who act for more than one
party to a trans ac tion, the ju di cial re sponse is con sis -
tently:
• It is ob vi ous you can’t do it;
• We have said so time and again but the pro fes -

sion keeps ig nor ing it;
• Con tinue the prac tice at your peril.

In re spect of a law yer’s duty to dis close in for ma -
tion, please note com ments by Megarry J in Spector v 
Ageda (1973) (1Ch 30, 48):

“A so lic i tor must put at his cli ent’s dis posal not
only his skill but also his knowl edge, so far as is rel e -
vant; and if he is un will ing to re veal his knowl edge to 
his cli ent, he should not act for him. What he can not
do is act for the cli ent and at the same time with hold
from him any rel e vant knowl edge that he has.”

I am re luc tant to say that there can never be any
ex cep tions, but there should be no ex cuse for the

prac tice of act ing for more
than one party to any trans ac -
tion in city and pro vin cial ar -
eas where al ter na tive le gal ad -
vice and rep re sen ta tion is
readily avail able.

The wider com mu nity ex -
pects that a law yer will be
fiercely in de pend ent and pro -
tec tive of a con sumer’s rights
when en gaged by that per son.
Sec tion 363(c) states that the
pur pose of the chap ter (Res i -
den tial Prop erty Sales) is to
en hance con sumer pro tec tion
for buy ers of res i den tial prop -
erty by en sur ing, as far as
prac ti ca ble, the independence 
of lawyers acting for buy ers.

While we tol er ate the non-in de pend ence of law -
yers or ex cuse law yers from dis clos ing to their cli -
ents re la tion ships with as so ci ated par ties which may 
be per ceived by cli ents as af fect ing their in de pend -
ence, we will con tinue to see pro vi sions like Sec tion
365 B of the Act.

The sec tion states:
(1) This sec tion ap plies if a buyer or pro spec tive

buyer (“buyer”) en gages a law yer in re la tion to the
pur chase or pro posed pur chase of a res i den tial prop -
erty un der a rel e vant con tract.

(2) The law yer must give the buyer a law yer’s cer -
tif i cate in the ap proved form and ex plain to the
buyer the pur pose and na ture of the cer tif i cate. The
law yer’s cer tif i cate must be signed and dated by the
law yer and must state–

(a) whether the law yer is in de pend ent of the
seller, the seller’s agents and any one else in -
volved in the sale, or pro mo tion of the sale, or
pro vi sion of a ser vice in con nec tion with the sale, 
of the prop erty and whether the law yer has a

busi ness, fam ily or other re la tion ship with any
of those per sons; and
(b) whether the law yer has re ceived , is re ceiv -
ing, or ex pects to re ceive a ben e fit in con nec tion
with the sale, or for pro mot ing the sale, or for
pro vid ing a ser vice in con nec tion with the sale, of 
the prop erty, other than pro fes sional costs and
dis burse ments pay able by the buyer; and
(c) the law yer has ex plained to the buyer the pur -
pose and na ture of the cer tif i cate.

The form re ferred to is PAMD Form 32a. Ver sion 3
is cur rent at the time of writing. As the form draws a
buyer’s at ten tion to the cool ing-off pe riod pro vi -
sions, it should be sent to a buyer as soon as pos si ble
with a re mark that the “pur pose” in pro vid ing the
cer tif i cate is to meet the re quire ments of the Act.

The form is an af front to any eth i cal law yer and is a 
method of reg u lat ing the dis charge of a law yer’s ba -
sic ob li ga tion to dis close to a client:

1. Any re la tion ship with an as so ci ated per son or
trans ac tion.

2. The ex pec ta tion of any ben e fit (other than pro -
fes sional costs and dis burse ments pay able by the
buyer) from other sources.

There is a fur ther pro hi bi tion upon a non-in de -
pend ent law yer cer ti fy ing the waiv ing or the short -
en ing of a cool ing-off pe riod.

Sec tion 10 of the Act states that the main ob ject is
to pro vide a sys tem of li cens ing and reg u la tion that
achieves an ap pro pri ate bal ance be tween:

(a) The need to reg u late for the pro tec tion of con -
sum ers; and

(b) the need to pro mote free dom of en ter prise in
the mar ket place.

The other sig nif i cant stated ob ject is to pro vide a
way of pro tect ing con sum ers against par tic u lar un -
de sir able prac tices as so ci ated with the pro mo tion of
res i den tial prop erty. The ob jects are to be achieved
mainly by:

(a)(i) en sur ing only suit able per sons with ap pro -
pri ate qual i fi ca tions are li censed or reg is tered;...

(b)(i) pro vid ing pro tec tion for con sum ers in their
deal ings with li cens ees and their em ploy ees;...

(c) reg u lat ing fees and com mis sions that can be
charged for par tic u lar trans ac tions;

(d) pro vid ing pro tec tion for con sum ers in their
deal ings with mar ke teers;

(e) pro mot ing ad min is tra tive ef fi ciency by pro vid -
ing that–

(i) re spon si bil ity for li cens ing rests with the chief 
ex ec u tive;
(ii) re spon si bil ity for mi nor claims against the
fund rests with the chief ex ec u tive;
(iii) re spon si bil ity for claims, other than mi nor
claims, against the fund rests with the tri bu nal;
(iv) re spon si bil ity for re view ing par tic u lar de ci -
sions of the chief ex ec u tive rests with the tri bu -
nal; and
(v) re spon si bil ity for dis ci plin ary mat ters rests
with the tri bu nal.

(f) es tab lish ing a claim fund to pro vide com pen sa -
tion in par tic u lar cir cum stances for per sons who suf -
fer fi nan cial loss be cause of their deal ings with per -
sons, other than prop erty de vel op ers and their em -
ploy ees, reg u lated under this Act;

(g) pro vid ing for the en force ment of mat ters in -
volv ing mar ke teers by the tri bu nal and the Dis trict
Court; and

property law

As the form draws a buyer’s 
at ten tion to the cool ing-off
pe riod pro vi sions, it should
be sent to a buyer as soon
as pos si ble with a re mark
that the “pur pose” in
pro vid ing the cer tif i cate is
to meet the re quire ments of 
the Act.
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(h) pro vid ing in creased flex i bil ity in en force ment
mea sures through codes of con duct, in junc tions, un -
der tak ings, and, for contra ven tions by mar ke teers,
pres er va tion of as sets and civil penalties.

It is nec es sary to fo cus on Sec tions 365 and 366 of
the Act.

One of the big gest dan gers which has be come more 
prom i nent since the ex plo sion of man da tory CLE
and spe cial ist ac cred i ta tion is that, when you at tend
pre sen ta tions or read pre pared ma te rial, you will be -
lieve what is be ing pre sented. As you have ob served
in the court en vi ron ment, opin ions will of ten dif fer
and it be comes a mat ter of who you lis ten to and who
has the last say. Al though you can ex pect ster ile ad -
vice, all pre sent ers should be able to justify their
opinions.

Please op er ate in sur veil lance mode and con tinue
to scan for in con sis tent or un ver i fied in for ma tion.

The pro vi sions of Sec tion 365 have cre ated an on -
go ing prob lem for prop erty law yers and clar ity is re -
quired. Not only did the drafts men dis place the com -
mon law re lat ing to the for ma tion of con tracts, but
there is still con fu sion about the con tract date,
which is a pri mary is sue be cause it af fects con tract
com pli ance dates, par tic u larly when con tracts ref er -
ence those dates to the con tract date as, for ex am ple,
“30 days from Con tract Date”.

The con se quences of course for any er ror can be
claims for de fault, repudiation and breach of
contract.

I use the term “for ma tion of con tract” loosely be -
cause it has been used in jour nal ar ti cles when dis -
cuss ing this topic.

Many fac ets of com mer cial law are ar ti fi cial, but
rules have been de vel oped for com mer cial con ve -
nience and cer tainty. You will all be aware that at
com mon law the for ma tion of most con tracts re -
quired an of fer, an ac cep tance and a com mu ni ca tion
of that ac cep tance by the offeree to the offeror. Rules
were de vel oped for de ter min ing if ‘com mu ni ca tion’
had oc curred. In re la tion to postal com mu ni ca tion,
there were three com mer cially ac cept able op tions
which could have been adopted by the court as the
time when communication occurred:

1. As soon as the ad vice of ac cep tance was posted;
2. When the no tice of ac cep tance was de liv ered to

the offeror’s ad dress; or
3. When the offeror ac tu ally re ceived the no tice of

acceptance.
Our courts ini tially adopted the first op tion, but it

is in ter est ing to note that the Ger man sys tem
adopted the sec ond, al though there was a gen eral
rule that the of fer was to re main open for a rea son -
able time.1

Pro vi sions of the Prop erty Law Act (s347) and the
Acts In ter pre ta tion Act (s39A) in re spect of the ser -
vice of no tices and doc u ments now pro vide that such
doc u ments will be deemed to be served at the time
when they would be de liv ered in the or di nary course
of post.

Sec tion 365 in deed changed the com mon law and
made it clear that the com mu ni ca tion of ac cep tance
of an of fer to an offeror is not suf fi cient but rather
the buyer or the buyer’s agent must re ceive a copy of
the con tract signed by all par ties. Sub sec tion 1 in tro -
duced a new con cept which also pur port edly al lows a
seller to change his or her mind even af ter com mu ni -
cat ing ac cep tance so long as a copy of the fully ex e -

cuted con tract has not at that time been given to the
buyer or the buyer’s agent.

The sug ges tion which is sup ported by at least one
pre senter is that be cause the buyer is not bound by
the con tract un til the pro vi sions of Sec tion 365 have
been sat is fied, the im por tant ‘con tract date’ should
be the day the buyer re ceives a copy of the con tract
signed by all par ties, and not the date the seller or
the last party ex e cut ing the in stru ment signs the
contract.

You must not con fuse:
1. the date of a con tract or an in stru ment which is

the date of at tes ta tion of the in stru ment by the last
party to it; with

2. the date when par ties are bound by the pro vi -
sions of that in stru ment which his tor i cally in volved
an anal y sis of the com mu ni ca tion of the ac cep tance
and which now pur su ant to Sec tion 365 is when the
buyer or the buyer’s agent re ceives a copy of the fully 
attested instrument.

In 2004, the Su preme Court con sid ered the phrase
“the date of this Deed” in re spect of a put and call
op tion. The date was rel e vant be cause set tle ment of
the sale of res i den tial lots was re quired “not later
than 120 days from the date of this Deed”.  The date
of ex e cu tion of the deed by the fi nal ex e cut ing party
was de ter mined to be the date of the deed rather
than the sub se quent de liv ery date. (JLF Cor po ra -
tion Pty Ltd v Mount Petrie De vel op ments Pty Ltd
[2004] QSC 044).

The de ci sion fol lowed the prin ci ple in Styles v
Wardle (1825) 4B. & C. 908, which has also been ac -
cepted as authorative by the NSW Court of Ap peal in 
Glebe Ad min is tra tion Board v Tifan [1968] 3 NSWR
455.  The judge ment in Tifan es tab lished that the or -
di nary rule of con struc tion will ap ply un less the ev i -
dent in ten tion of the par ties to the con tract would be 
de feated by the ap pli ca tion of the rule.

Sec tion 490 of the Du ties Act 2001 states that an
agree ment made by ac cep tance of an of fer con tained
in an in stru ment is “first signed when the of fer is
ac cepted”.

There is no men tion of com mu ni ca tion of ac cep -
tance or of the pro vi sion of a copy of a signed con tract 
to the buyer. The Act de fines “in stru ment” as a writ -
ten doc u ment in hardcopy form.

In sum mary, con tracts should be dated, as they
have been tra di tion ally when the last party to the in -
stru ment signs the con tract. There are anal o gies in
other le gal doc u ments where the date of the in stru -
ment is quite dif fer ent to the op er a tive date, such as
in wills.

I should men tion that sec tion 472A (3) PAMD re -
fer ring to the time limit for mak ing claims de fines
“con tract date” with a very loose set of words. It is
de fined as “the day on which the con tract for the
pur chase was en tered into”.

Cool ing-off pe riod
“Cool ing-off pe riod”, for a rel e vant con tract,

means a pe riod of five busi ness days –
(a) start ing on the day the buyer un der the con -

tract is bound by the con tract or, if the buyer is
bound by the con tract on a day other than a busi ness
day, the first busi ness day af ter the day the buyer is
bound by the con tract; and (b) end ing at 5pm on the
fifth busi ness day (Sec tion 364).

ã
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As an ex am ple, the cool ing-off pe riod for a buyer
who re ceives a copy of the con tract signed by the
buyer and the seller on Fri day would fin ish at 5pm
on Thurs day of the fol low ing week (as sum ing that
there are no in ter ven ing non-busi ness days).

Be cause there is no qual i fy ing time re straint, the
pro vi sion of the req ui site copy at two min utes to
mid night on Fri day (if it is a busi ness day) will be the
first day of the five busi ness day cool ing-off period.

“Busi ness day” means a day other than a Sat ur day, 
Sunday or pub lic hol i day. Busi ness days are not lo -
cal ity or area qual i fied, so when you have a
Townsville prop erty buyer in Bris bane and the Bris -
bane Show pub lic hol i day in ter venes, it is rea son able 
to ask, when does the cool ing-off period end?

Re cov ery of ter mi na tion pen alty
Sec tion 368(3) re quires the re fund of a de posit less

the amount of the ter mi na tion pen alty (0.25 percent
of the con tract pur chase price) to a buyer if a buyer
elects to ter mi nate a con tract us ing the cool ing-off
pe riod pro vi sions. Sec tion 366(3)(e) re quires the
warn ing state ment to state the amount or the per -
cent age of the pur chase price that will not be re -
funded from the de posit if the con tract is ter mi nated
be fore the cool ing-off pe riod ends.

Be cause there is no pro vi sion for re cov ery of the
ter mi na tion pen alty other than from a de posit, it is a

prac ti cal im per a tive that a de -
posit should not be less than
the ter mi n a tion penalty
amount.

Strict com pli ance
with for mat of forms.

You are aware that the Act
in tro duces a re gime of warn -
ings and pro ce dures. If your
cli ent is faced with a chal lenge 
that an in cor rect ver sion of a
form has been used, be aware
of Sec tion 49 of the Acts In ter -
pre ta tion Act.

Sec tion 49(1) of the Acts In -
ter pre ta tion Act states that
strict com pli ance is not nec es -
sary and sub stan tial com pli -

ance is suf fi cient. Sec tion 49(2) of the Act, how ever,
is rel e vant where an Act re quires a form to be com -
pleted in a spec i fied way, such as Sec tion 366(4)
PAMD re quires.

Warn ing state ments
Be aware of Sec tion 366(4) PAMD, which states:

A state ment pur port ing to be a warn ing state -
ment is of no ef fect un less–

(a) be fore the con tract is signed by the buyer,
the state ment is signed and dated by the
buyer; and
(b) the words on the state ment are pre sented
in sub stan tially the same way as the words are
pre sented on the ap proved form.
Ex am ple for para graph (b) –
If words on the ap proved form are pre sented in 
14 point font, the words on the warn ing state -
ment must also be pre sented in 14 point font.

Sec tion 43 of the Hire Pur chase Act also pre scribes

a min i mum size type for doc u ments.
With re spect to the use of “the ap proved form” re -

quired by Sec tion 366 (1) PAMD, re fer to the Su -
preme Court de ci sion in Devine Ltd v Timbs [2004]
QSC 024. The ac tion in volved put and call op tions
as so ci ated with the River City Apart ments de vel op -
ment. In early 2002 the pro spec tive buyer signed
doc u ments com pris ing, in each case, the PAMD
warn ing state ment, the Body Cor po rate and Com -
mu nity Man age ment Act 1997 in for ma tion sheet
and the con tract, and those doc u ments were held in
es crow. The seller was pro hib ited from sign ing the
doc u ments un til ei ther op tion was ex er cised, and the 
sell er’s right to ex er cise its op tion was con di tional.

When the con tracts were signed by the seller in
late 2003, it was claimed by the buyer that the ver -
sions of the PAMD warn ing state ment and the
BCCM in for ma tion sheet were no lon ger the ap -
proved forms. The court held that the date of sig na -
ture by the buyer was the rel e vant date in de ter min -
ing the cur rency of the ap proved form.

In Celik De vel op ments Pty Ltd v Mayes [2005] QSC 
224 the Su preme Court de clared that a con tract for
the pur chase of an “off the plan” unit in the Q1 res i -
den tial apart ment com plex at Surf ers Par a dise had
been law fully ter mi nated. The court ex am ined the
mean ing of “ap proved form” in the anal o gous con -
sumer pro tec tion pro vi sions of the Body Cor po rate
and Com mu nity Man age ment Act 1997.  It was held
that the cor rect ver sion of the re quired form was
“the ap proved form” and an ear lier ver sion was not
the “ap proved” form.

New ver sions of forms are of ten ga zetted and the
re vo ca tion date of ear lier ver sions is of ten also ga -
zetted. If the re vo ca tion of an ear lier ver sion of a
form has not been ga zetted, it will not be the “ap -
proved” form if there are ma te rial dif fer ences when
com pared with the cur rent ver sion of the form or if it 
has the po ten tial to mis lead a con sumer.

The warn ing state ment in cludes a no tice that, if it
is not at tached to the front of the con tract and signed
by the buyer be fore the at tached con tract is signed,
then the buyer may ter mi nate the con tract.

An ini tial Su preme Court de ci sion in MP Man age -
ment (Aust) Pty Ltd v Churven [2002] QSC 320 has
been strength ened by the re cent unan i mous de ci -
sion on June 24, 2005, of the Court of Ap peal in
MNM De vel op ments Pty Ltd v Gerrard [2005] QCA
230, an ap peal from the Dis trict Court at Southport.
The Court of Ap peal was con sti tuted by de Jer sey CJ, 
Wil liams JA and McMurdo J.

The re spon dent sought to sell to the ap pel lant a
$1.25m res i den tial prop erty on the Gold Coast. Al -
though the ap peal was dis missed pri mar ily be cause
fac tual and le gal is sues could not be dealt with ap -
pro pri ately by sum mary judge ment pro ce dures, the
judge ments have soundly and thank fully pro vided a
level of certainty to this area.

Leave to ap peal was granted in the words of the
Chief Jus tice “be cause the con struc tion of the stat u -
tory pro vi sion has not yet been set tled at ap pel late
level, and the de ter mi na tion of this case may have a
sig nif i cant im pact on con tracts for the sale of res i -
den tial property”.

Be fore the pri mary judge, the seller claimed that
his agent had sent the buyer a con tin u ous fax com -
pris ing, in this or der:
• cover sheet / let ter
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• PAMD Form 27b (sell ing agent’s dis clo sure to
buyer)

• PAMD Form 30c (warn ing state ment)
• Con tract.

The buyer’s di rec tor signed the dis clo sure state -
ment, the warn ing state ment and the con tract in
that or der and faxed the ex e cuted doc u ments back to 
the seller’s agent. The buyer’s di rec tor then sep a -
rately sent the orig i nal doc u ments back to the agent
and the seller then ex e cuted the orig i nal contract.

Fol low ing a con sid er ation of the pri mary and re -
lated mean ing of “at tach”, and con cur rence with
Jus tice Muir’s ob ser va tion in MP Man age ment
(Aust) Pty Ltd v Churven, that “some form of phys i -
cal join der or in cor po ra tion” was re quired, the Chief
Jus tice said:

“My view is that on the fac tual ba sis adopted be -
low, this warn ing state ment was not at tached to
the con tract, as its first or top sheet. That ‘fac -
tual ba sis’ as sumed the con cluded con tract was
in the fac sim ile form dis cussed by the pri mary
judge, which may or may not prove to be cor rect.
But ac cept ing that as sump tion for the pres ent,
the pages of the warn ing state ment ap peared in
the midst of a se ries of pages com pris ing a dif fer -
ent form, the rel e vant state ment, the con tract
and the di rec tors’ guar an tee. The leg is la ture in -
tended that a pur chaser, pick ing up the con tract,
would nec es sar ily have first to con front the
warn ing state ment. That is achieved by adopt -
ing here the or di nary con cept of ‘at tach’, which I
am sat is fied was plainly the leg is la ture’s in tent.
One could not rea son ably say this state ment was 
at tached to the con tract, as its first or top page,
where the only phys i cal re la tion ship be tween
the doc u ments, within the con tin u ous fax, was
that where the warn ing state ment ended, the
sep a rate con tract be gan.”

Sec tion 366(1) states: “A rel e vant con tract must
have at tached, as its first or top sheet, a state ment in
the ap proved form (‘warn ing state ment’) con tain ing
the in for ma tion men tioned in sub sec tion (3).”

Wil liams JA stated the ob vi ous when he said the
pro vi sions of the Act in ques tion were badly drafted
and he noted that the ref er ence in Sec tion 366(1)
should not be to a “con tract” but to doc u ments sub -
mit ted to an in tend ing purchaser.

McMurdo J won dered at what point was an of fence 
com mit ted by the seller or a per son who pre pares a
con tract that does not com ply with Sec tion 366(1).
• Is there an of fence if no con tract is formed?
• What if the rel e vant doc u ment re mains a draft?
• Does an agent com mit an of fence sim ply by

faxing the draft con tract and warn ing state -
ment?
McMurdo J also con sid ered that, if a doc u ment is

not “a rel e vant con tract” un less and un til it re cords
a con trac tual re la tion ship, then Sec tion 366(2) does
not strongly in di cate that the warn ing state ment
must be at tached be fore the buyer re ceives the draft
con tract. Al though McMurdo J said that it would be
log i cal to re quire the warn ing state ment to be at -
tached when the pro spec tive buyer re ceived the
(draft) con tract, Her Hon our also said an al ter na tive
in ter pre ta tion was that the state ment had to be at -
tached by the time the buyer signed the con tract,
which would make the warn ing equally ef fec tive but
would al low for greater con ve nience and ex pe di tion.

It was also noted that con tracts are some times pre -
pared by buy ers.

The buyer may ter mi nate the con tract “at any
time be fore the con tract set tles” and those
rights are not waived by a buyer who con tin ues to
per form the con tract with knowl edge of the con tra -
ven tion of Sec tion 366 (MP Man age ment (Aust) Pty
Ltd v Churven [2002] QSC 320). Muir J found that
the right to ter mi nate the con tract at any time be -
fore set tle ment and the right to con tinue with the
con tract were not in con sis tent rights and the time of
elec tion did not arise un til the time of set tle ment.

A buyer ter mi nat ing a con tract upon the ba sis of a
non-com ply ing warn ing state ment is en ti tled to re -
cover from the seller and the per son act ing for the
seller who pre pared the con tract (jointly and sev er -
ally) rea son able le gal and other ex penses in curred in
re la tion to the con tract af ter the buyer signed the
contract.

We have to be very care ful in con sid er ing un safe
pro ce dures.

My ob ser va tions as a com mer cial law yer are that
about 20 per cent of con tracts at the ini tial stage are
faxed or emailed, and that per cent age is rap idly in -
creas ing, par tic u larly where in ter state and over seas
cli ents’ time re quire ments need to be met. No one
can blame the courts for deal ing ap pro pri ately with
this messy legislation.

The two ques tions yet to be an swered are:
1. At what stage does the warn ing state ment have

to be at tached to the in stru ment which is loosely re -
ferred to as the con tract?; and

2. Will the ex e cu tion of a fur ther warn ing state -
ment and at tached con tract by the buyer de stroy the
buyer’s rights pro vided by Sec tion 367 or nul lify the
pur ported of fence by the seller or the seller’s agent
re ferred to in Section 366(2)?

I don’t like your chances ar gu ing the sec ond point
for the af fir ma tive, but there is a be lief, sub ject to ju -
di cial de ter mi na tion, that a buyer may re ceive di rec -
tions to at tach the warn ing state ment to the con -
tract be fore the warn ing state ment and contract are
signed.

Of course you can not con tract out of the pro vi sions 
of the Act and it will re main a mat ter of fact as to
whether or not the req ui site at tach ment oc curred.

Ben e fi cial in ter est
A real es tate agent or a real es tate sales per son

com mits an of fence if they ob tain a ben e fi cial in ter -
est in prop erty placed by a cli ent with the agent for
sale un less full writ ten dis clo sure is made in the ap -
proved form be fore the con tract is en tered into. The
max i mum pen alty is 200 pen alty units ($15,000) or
three years’ im pris on ment (Sec tion 145).

In the event of a sale, no com mis sion or other re -
ward is pay able in re la tion to the sale. A spouse, de
facto spouse, par ent, brother, sis ter, child or step -
child of the per son, or a child or step child of the per -
son’s spouse or de facto spouse are in cluded in the
pool of re stricted trans ferees, and op tions to pur -
chase are similarly regulated (Section 13).

Claim fund
A claim fund is es tab lished for meet ing mo tor ve hi -

cle ti tle claims and claims as so ci ated with contra ven -
tions of the Act such as the non-no ti fi ca tion of ben e -
fi cial in ter ests. ã
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A claim against the claim fund is cur rently lim ited
to $200,000, and the to tal amount that may be paid
from the fund be cause of, or aris ing out of, a wrong
by a sin gle per son is $2,000,000 (reg 55).

Buy ers deal ing
with prop erty de vel op ers

A prop erty de vel oper is a per son who com pletes
more than six res i den tial prop erty sales in any 12-
 month pe riod other than through a real es tate agent, 
pas to ral house or auc tion eer (Sec tions 261(2)(a) and
262(2)). A buyer who suf fers fi nan cial loss buy ing a
prop erty di rectly from a prop erty de vel oper can not
make a claim for com pen sa tion against the claim
fund.

Buy ers deal ing with mar ke teers
Only buy ers of prin ci pal places of res i dence who

have claimed stamp duty con ces sions are el i gi ble for
a claim against the claim fund for losses as a re sult of
a con tra ven tion by a mar ke teer and as a con se -
quence the abil ity of peo ple to make claims has been
gut ted. Such claims are lim ited to $35,000 and will
be very dif fi cult to ac cess be cause of the strict pro ce -
dural re quire ments. Be cause of the wide def i ni tion
of ‘mar ke teer’, it would ap pear that a per son suf fer -
ing loss as a con se quence of an agent’s dis hon est con -
ver sion of trust mon ies would have no re course
against the claim fund if the rel e vant trans ac tion
was in respect of an investment prop erty!

Lands not law fully use able
for res i den tial pur poses

If land can not, “as at the day of sale”, be law fully
used for res i den tial pur poses, then the real es tate
agent must give a writ ten state ment to that ef fect to
a pro posed buyer be fore the buyer signs a con tract
(Sec tions 148 and 149).

Agents’ com mis sion
The PAMD Reg u la tions pre scribe the max i mum

com mis sion pay able in re spect of prop erty sales and
rent als. The reg u la tions also pre scribe the ed u ca -
tional qual i fi ca tions re quired for the li cens ing of spe -
cific li cens ees and applicable fees.

Codes of con duct
Li cens ees, in clud ing real es tate agents and sales -

per sons, are sub ject to the
man da tory pro vi sions of a
code of con duct. Contra ven -
tions of the pro vi sions are
grounds for dis ci plin ary pro -
ceed ings, in junc tion pro ceed -
ings or the seek ing of un der -
tak ings un der the Act. Many
agents are not yet aware of the 
pro vi sions of their code and
that breaches may ad versely
af fect their busi nesses. Some
of the re quire ments are com -
mon sense, oth ers are un -
likely to be fol lowed in prac -

tice even though man da tory, and include:
1. A re quire ment for a real es tate agent to im me di -

ately com mu ni cate to a cli ent each ex pres sion of in -

ter est, whether writ ten or oral, about the sale, pur -
chase, ex change or lease of a prop erty (reg 11(2));

2. A re quire ment for a real es tate agent to dis close
to the cli ent the agent’s pol icy about con junc tion
sales, in clud ing the per cent age ap por tion ment of
com mis sion be tween the agents be fore ac cept ing an
ap point ment to sell prop erty for a cli ent, and a real
es tate agent must con duct a sale in con junc tion with
an other real es tate agent if the cli ent author ises a
con junc tion sale (reg 20(1) and (3));

3. A re quire ment that, if a real es tate agent gives a
per son an opin ion about the mar ket price or mar ket
rent for a prop erty, the agent must not ac cept in -
struc tions from the per son to act as a real es tate
agent for the prop erty un less the agent has given the
per son a writ ten state ment of the ma te rial facts that
the agent has taken into ac count in form ing an opin -
ion about the prop erty’s mar ket price or mar ket rent 
(reg 21(2));

4. A re quire ment that a real es tate agent must in -
form a cli ent in writ ing if the time un der the con tract 
for pay ment of the de posit has passed with out the
de posit be ing re ceived by the agent (reg 31(a));

5. A re quire ment that the agent must not ac cept
any late pay ment of the de posit un less the cli ent has
been in formed and gives writ ten in struc tions to ac -
cept late pay ment of the de posit (reg 31(b));

6. A re quire ment that a real es tate agent man ag -
ing a rental prop erty must ac com pany a cus tomer on 
an in spec tion of the prop erty and that a real es tate
agent must not give the keys to a prop erty to a cus -
tomer, even for a short time, un less authorised by
the cli ent in writ ing (reg 33(1) and (2));

7. A re quire ment that a real es tate agent man ag -
ing a rental prop erty must im me di ately no tify the
cli ent in writ ing if the agent be comes aware of a cus -
tomer’s breach of the agree ment or con tract for the
prop erty (reg 36);

8. A re quire ment that, if a real es tate agent man -
ag ing a rental prop erty is aware that the prop erty is
listed for sale or the cli ent in tends to sell the prop -
erty by pri vate sale, then the agent must im me di -
ately give the cus tomer (ten ant) writ ten no tice of the 
in tended sale of the prop erty (reg 38(1) and (2));

9. A re quire ment that a real es tate agent must
prom i nently dis play a no tice of the ex is tence and
avail abil ity of this code in the pub lic area of each of
the agent’s of fices (reg 42);

10. A re quire ment that a real es tate agent/prin ci -
pal li censee fol lows the com plaint res o lu tion pro ce -
dures de tailed in the code (reg 43).

In vest ment of de pos its
De pos its may only be in vested if a sale is to be com -

pleted more than 60 days af ter the amount is re -
ceived and the li censee is di rected to in vest the
amount by all par ties (Sec tion 380). A per son who
suf fers fi nan cial loss be cause of, or aris ing out of, the
steal ing, mis ap pro pri a tion or mis ap pli ca tion of an
amount that a rel e vant per son was di rected to in vest
can not make a claim against the claim fund (Section
471(1)).

Dis puted trust mon ies
Sec tions 388, 389 and 390 pre scribe the pro ce dure

for the pay ment into court, dis burse ment or re ten -
tion of trust mon ies in dis pute. Trust mon ies will be
“in dis pute” if a li censee re ceives writ ten no tice from 
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a party to the trans ac tion that own er ship is in dis -
pute (Section 387(1)(b)).

Ju di cial mat ters and rem e dies
A sub stan tial part of the Act deals with struc tures

and pro ce dures as so ci ated with in ves ti ga tions, in -
spec tions, pub lic ex am i na tions, claims, com plaints,
dis ci plin ary pro ceed ings, re views and enforcements, 
and those el e ments of the Act are, in most cases, log i -
cal.

“In spec tions” may be con ducted by the chief ex ec -
u tive or a per son ap pointed by the chief ex ec u tive.
Sec tion 556A al lows an in spec tor to re quire a mar ke -
teer or an other per son to pro duce rel e vant doc u -
ments im me di ately un less the per son has a rea son -
able ex cuse. The Act al lows an in spec tor to en ter a
place if it is the li censee’s place of busi ness and it is
open for en try or if the en try is authorised by
warrant (Section 547).

A sys tem of “un der tak ings” has been in tro duced
which al lows the chief ex ec u tive to seek from a per -
son an un der tak ing in re spect of a con tra ven tion of
the Act or a code of con duct (Sec tion 569). Un der tak -
ings are re corded in a pub lic reg is ter (Sec tion 572)
which may be ac cessed through the Of fice of Fair
Trad ing website: www.fairtrading.qld.gov.au. Un -
der tak ings may be en forced by the chief ex ec u tive
ap ply ing to the Dis trict Court for an order (Section
571).

The Man ager of In ves ti ga tions has ad vised that
there were two suc cess ful marketeering pros e cu -
tions in the 2004/2005 fi nan cial year. In one of those,
group mem bers were or dered to pay al most
$310,000 in fines, costs and com pen sa tion, and par -
ties were dis qual i fied from hold ing a licence or en -
gag ing in real es tate activity for four years.

The chief ex ec u tive or any per son ag grieved by a
re spon dent’s con duct may ap ply to the Dis trict
Court for an in junc tion to re strain a con tra ven tion
or at tempted con tra ven tion of the Act or a code of
con duct (Sec tions 564 and 565).

The pro cess for dis ci plin ary pro ceed ings has now
changed. Pre vi ously, the chief ex ec u tive filed a com -
plaint no tice with the tri bu nal reg is trar. Now, Sec -
tion 497 pre scribes that “the chief ex ec u tive may ap -
ply to the tri bu nal to con duct a pro ceed ing to de cide
whether grounds ex ist un der sec tion 496 for tak ing
dis ci plin ary ac tion against a li censee or reg is tered
em ployee”. The Act al lows a per son dis sat is fied with
a de ci sion of the chief ex ec u tive to ap ply to the
tribunal to have the decision re viewed.

The tri bu nal has power to con sider ap pli ca tions
for sum mary or ders, im pose fines of $15,000 for an
in di vid ual or $75,000 for a cor po ra tion, and can cel or 
sus pend licen ces (Sec tion 529). The tri bu nal is not
bound by the rules of ev i dence and has a dis cre tion
whether or not to take evidence on oath.

Pro ceed ings for an in dict able of fence (one for
which the max i mum pen alty of im pris on ment is
more than two years) are taken in the usual way by
way of sum mary pro ceed ings un der the Jus tices Act
or on in dict ment (Sec tion 589), and the Dis trict
Court can im pose a pen alty of $40,500 for false or
mis lead ing in for ma tion about a prop erty pro vided
by a li censee or reg is tered em ployee (Sec tion 574).

The abol ished Prop erty Agents and Mo tor Deal ers
Tri bu nal gave a right of ap pear ance to a party’s law -
yer. Now, ex cept in a nar row range of pro ceed ings,

in clud ing dis ci plin ary pro ceed ings, an in di vid ual ap -
pear ing be fore the Com mer cial and Con sumer Tri -
bu nal may only be rep re sented by a per son, and then 
only by a per son who is not a law yer if the tri bu nal
di rects that it is ap pro pri ate (Sec tion 76 Com mer cial
and Con sumer Tri bu nal Act 2003).

Re mem ber that real es tate agents and law yers
may be “mar ke teers”.Y

Pe ter Mackey has been
principal of   Mackey &
Wales, Townsville, since
1979. In 1984, he
es tab lished the first firm in
Queensland  to tally
spe cial ising in com mer cial
law ser vices. He was NQLA 
pres i dent in 1993 and
ar ranged the first QLS me di a tion qual i fi ca tion
course for so lic i tors in north Queensland. He was
ap pointed a QLS Se nior Coun sel lor in 1999. 

Pe ter Mackey
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Re cent crit i cism of the le gal pro fes sion for con -
trib ut ing to an in creas ingly li ti gious so ci ety in
Aus tra lia has pro vided an im pe tus for the
courts to take a harder line with per sonal in -
jury cases.

Well be fore the pas sage of the Civil Li a bil ity Act
2003 (Qld) and other leg is la tion im ple ment ing re -
forms called for by the Ipp re port,1 the courts had be -
gun to turn the tide back to ward the de fen dant, par -
tic u larly in oc cu pier’s li a bil ity cases.2

Such a trend could be traced from the High Court’s 
de ci sion Ghantous v Hawkesbury City Coun cil,3

where the ma jor ity of the court4 stated:
“It is in the na ture of walk ing in the out doors
that the ground may not be as even, flat or
smooth as other sur faces. . . . per sons or di narily
will be ex pected to ex er cise suf fi cient care by
look ing where they are go ing and per ceiv ing and
avoid ing ob vi ous haz ards . . . Of course, some al -
low ance must be made for in ad ver tence. Cer tain
dan gers may not be readily per ceived be cause of
in ad e quate light ing or the na ture of the dan ger,
or the sur round ing area. . . . These haz ards will
in clude dan gers in the na ture of a trap or . . . of a
kind call ing for some pro tec tion or warn ing.”

Even in cases where the plain tiff sus tained ter ri ble 
in ju ries, the courts were re luc tant to find neg li gence
with out com pel ling jus ti fi ca tion.5

There then fol lowed an av a lanche of mat ters
where plain tiffs’ claims against oc cu pi ers were dis -
missed.6 Cases where once the courts might have
drawn fa vour able in fer ences for plain tiffs also failed.

In Miller v Coun cil of the Shire of Livingston &
Anor7 the plain tiff was found ly ing se ri ously in jured
be low a road. There were no wit nesses to the event
and the plain tiff had no rec ol lec tion of how or why he 
fell. The court was asked to draw an in fer ence that
he had prob a bly put his foot into a gap be tween a
con crete path and a fence and stum bled across a
fence be cause it was too low to be safe. The trial
judge found and the Court of Ap peal up held that:

“The foot path it self was safe. It had been in use
for some years with out com plaint to the Coun cil.
It was flat, well lit and its lim its clearly de fined.
What ever may have been the state of the fence,
there is no ba sis for con clud ing that it was caus -
ative of the in jury un less there is ev i dence to es -
tab lish if and how the Plain tiff came to fall over
it.
“ . . . I am not sat is fied the Plain tiff has dis -
charged the onus of es tab lish ing that the hy -
poth e sis re lied upon by him oc curred or was
more prob a ble than any other in fer ence that
may have been drawn from the ev i dence. It is not 
in ev i ta ble that the fence which I have found . . .
to be in ad e quate and sub stan tially be low the de -
sign height . . . was caus ative of the in jury.”

How ever, as Jus tice Young AO re cently re marked,

“it seems the tide is turn ing back”.8 In Junkovic v
Neindorf,9 the Full Court of the Su preme Court of
South Aus tra lia found that a home owner had
breached a duty of care to an en trant who had come
onto her prop erty for the pur poses of at tend ing a ga -
rage sale. The plain tiff had trip ped on an un even
joint be tween two slabs of the con crete drive way.
The ma jor ity of the court (Doyle CJ dis sent ing)
found at para 105:

“Ms Neindorf in vited the pub lic at large to at -
tend her pre mises. . . . In tend ing pur chas ers had
no al ter na tive but to ap proach the goods for sale
by us ing the drive way . . . it could be ex pected the
at ten tion of en trants might be drawn to goods on 
dis play . . . As a re sult, through lack of aware -
ness, an en trant could trip, stum ble or fall and
suf fer in ju ries. All this was readily fore see able.
. . . A sim ple warn ing at the en trance to the prop -
erty to take care – dan ger ous [or un even] drive -
way could have been erected. . . . Some form of
bar rier could have been placed over or around
the dan ger ous area. . . . She had the ca pac ity and
op por tu nity to as sess po ten tial haz ards and take
steps to re move or mini mise those haz ards. . . . A
real risk of in jury should be elim i nated un less
the cost of do ing so is dis pro por tion ate to the
risk.”

The above case is an ex am ple of how lower courts
are tend ing to erode the ‘Ghantous’ prin ci ple, which
em bod ies a high ex pec ta tion that peo ple will take
rea son able care for their own safety by dis tin guish -
ing be tween du ties owed by a com mer cial oc cu pier
and that owed by a pub lic au thor ity.

by Da vid Jesser

personal injuries

1 Re view of the Law of Neg li gence, 

Fi nal Re por t, Sep tem ber 2002;

Ipp, Caine, Shel don, Macintosh

http://www.reofneg.trea sury.gov.

au/con tent/repor t2.

2 See com ments of Spigelman CJ

in Waverly Mu nic i pal Coun cil v

Swain [2003] NSW CA 61 at

[114].

3 [2001] HCA 29.

4 Gaudron, McHugh and Gummow

JJ said at [163].

5 In Borland v Makauskas [2000]

QCA 521 the Queensland Cour t

of Ap peal over  turned a jury

de ci sion in fa vour of a per son

ren dered a tetraplegic as a re sult

of div ing from a fence into a

shal low ca nal. Sim i larly, in
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Swain [2003] NSWCA 61 at
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Cour t of Ap peal re jected the case 

of a swim mer ren dered a
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Shire Coun cil [2003] QCA 250;

Spencer v City Coun cil of

Maryborough [2002] QCA 250;

Lanyon v Noosa Dis trict Ju nior

Rugby League Foot ball Club Inc.

An oc cu pier’s
po ten tial
li a bil ity for the
crim i nal acts of 
a third party –
How far should 
the law go?
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In Wyong Shire Coun cil v Vairy/Mul li gan v Coffs
Har bour City Coun cil,10 the court said:

“It would be wrong to el e vate the ob vi ous ness
fac tor into some doc trine or gen eral rule of law.
. . . All the cir cum stances must be looked at of
which the ob vi ous ness of the risk is only one.”

Fur ther, in Burns v State of Queensland,11

Chester man J held that the de fen dant’s ar gu ment
that the plain tiff’s case should fail be cause the haz -
ard on which he in jured him self was ob vi ous:

“Over stated the ef fect of the au thor i ties. The
fact that a dan ger is ob vi ous, or such that could
be avoided by the ex er cise of the de gree of care
or di narily ex er cised by a mem ber of the pub lic,
will al ways be highly rel e vant to the ques tion
whether the oc cu pant on whose pre mises the
dan ger ex ists has failed to take rea son able care
for the safety of en trants. In deed it will usu ally
be de ci sive but in the end it is a ques tion of fact
whether an oc cu pier took rea son able care to pro -
tect an en trant against a dan ger which was
readily ap par ent.”

This sway ing of the pen du lum, begs the ques tion
of how the courts will deal in the fu ture with the
thorny is sue of im pos ing li a bil ity on an oc cu pier for
the crim i nal acts of an other. If the courts con tinue to
move away from ‘in sur ers have deep pock ets’ pol icy
con sid er ations and place con tin ued em pha sis on the
in di vid ual tak ing care for their own safety, what
pros pects will a per son in jured on an other’s prop erty 
by the crim i nal acts of a third party have of suc cess -
fully claiming against that occupier?

The Mod bury im mu nity 
With re spect to crim i nal ac tiv i ties of oth ers, Dixon

J laid down the guid ing prin ci ple in Smith v Leurs12

where he stated, “The gen eral rule is that one man is
un der no duty of con trol ling an other man to pre vent
his do ing dam age to a third”.

In Mod bury Triange Shop ping Cen tre v Ansel13

(‘Mod bury’), the court held that the duty of an oc cu -
pier does not gen er ally ex tend to tak ing rea son able
care to pre vent phys i cal in jury to a per son re sult ing
from the crim i nal be hav iour of third par ties on their
land (‘the Mod bury im mu nity’). There are of course
ex cep tions to the rule, how ever, it is sug gested that if
the hard ened stance of the court con tin ues such ex -
cep tions will arise rarely and not be ex panded lightly.

Ac cord ing to Heydon JA (as he then was):
“an oc cu pier of land owes a duty to en trants in
re la tion to its phys i cal state and con di tion. The
duty is not to make pre mises as safe . . . as rea -
son able care and skill on the part of any one can
make them . . . The duty is only to take what care
is rea son able in the cir cum stances. . . . Oc cu pi ers
lack the con trol and knowl edge of the be hav iour
of un pre dict able but po ten tially crim i nal third
par ties which they pos sess or ought to pos ses of
the phys i cal state of their land.”14

Gleeson CJ out lined the pri mary pol icy con sid er -
ation for not im pos ing such a duty when he said:

“The con duct which caused the first re spon -
dent’s in ju ries was de lib er ate crim i nal wrong do -
ing. By its very na ture that con duct is un pre dict -
able and ir ra tio nal. It oc curs de spite so ci ety de -
vot ing its re sources to de ter ring and pre vent ing
it through the work of the po lice forces and the
pun ish ment of those of fend ers who are caught.

That is, such con duct oc curs de spite the ef forts
of so ci ety as a whole to pre vent it. Yet the re spon -
dent’s con ten tion is that a par tic u lar mem ber of
that so ci ety should be held li a ble for not pre vent -
ing it.”15

Ex cep tions to the Mod bury im mu nity
In what cir cum stances will the court be per suaded

to de part from this gen eral prin ci ple?
Heydon JA in Ashrafi placed par tic u lar em pha sis

on “con trol” lead ing to “spe cial re la tion ships”. He
said:

“The re la tion ship of an em ployer and em ployee
is one which the law has for a long time been ex -
cep tion ally so lic i tous for the em ployee’s in ter -
ests inter alia be cause of the con trol which the
em ployer has over the in ci dents of the re la tion -
ship. The re la tion ship of school and pu pil is one
which the pu pil can be ex cep tion ally vul ner a ble
by rea son of youth and in ex pe ri ence and in
which the school has the mea sure of con trol. It is
in her ent in re la tion ship of bailor and bailee that
the bailee has a duty to take rea son able care to
keep goods bailed safe against third par ties in -
clud ing crim i nal third par ties, be cause the
bailee, by rea son of its con trol of the goods, is in
the best po si tion to ful fil it. Strang ers can not
con trol the chil dren of oth ers, but par ents are
sup posed to be able. A gaoler has con trol over
pris on ers and con trol im ports re spon si bil ity.”16

Thus if there is a sig nif i cant mea sure of con trol
over the of fender, there may be an ar gu ment that the 
Mod bury im mu nity should not be ap plied. Heydon
JA went on to say:

“The High Court made it plain that the ‘spe cial
re la tion ships’ do not con sti tute a closed list of
cat e go ries; nor are the bound aries of each par tic -
u lar cat e gory fixed, be cause ul ti mately each cat -
e gory rests on par tic u lar cir cum stances which
make it just to im pose li a bil ity.
“A fa mous in stance of par tic u lar cir cum stances
of that kind is Haynes v Har wood [1935] 1 KB
146 where the De fen dant’s carter cre ated a
source of dan ger by leav ing a horse-drawn van
un at tended in a crowded street. The horses
bolted when a boy threw a stone at them. A po -
lice of fi cer who suf fered in ju ries in stop ping the
horse be fore they in jured oth ers was held en ti -
tled to re cover dam ages from the De fen dant. To
be ren dered li a ble for hav ing cre ated a source of
dan ger, of course, is to be ren dered li a ble for
more than mere in ac tion. In deed, the cat e gory of 
‘spe cial cir cum stances’ or ‘a spe cial re la tion ship’ 
can ob vi ously over lap with cases where li a bil ity
is found be cause of ‘a high de gree of cer tainty
that harm will fol low from lack of ac tion’ . . . ”17

If the plain tiff is not a part of these re cog nised ‘spe -
cial re la tion ship’ cat e go ries listed above, how else
can they avoid the Mod bury im mu nity? It ap pears
there may be two other al ter na tives:

(a) where the oc cu pier has a high degree of
certainty that harm will fol low from lack of ac tion; or

(b) the oc cu pier failing to con trol ac cess to or con -
tin ued presence on the pre mises. This ex cep tion pri -
mar ily con cerns the du ties of ho tel own ers with re -
spect to ex clud ing or eject ing in tox i cated per sons.

It is pro posed to deal with each of these three ex -
cep tions be low.

[2002] QCA 163; Hurst & Anor v

Lang ford & Ors [2002] QSC 228;

Hoyts v Burns [2003] HCA 61;

Enright v Coo lum Re sort Pty Ltd
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7 [2003] QCA 29.

8 Cur rent Is sues – Flood of

Lit i ga tion (2004) 78 ALJ 763.

9 [2004] SASC 325.

10 [2004] NSWCA 247.

11 [2004] QCA 199.

12 (1945) 70 CLR 265 at 262.

13 (2001) 205 CLR 254 Gleeson CJ, 

Gaudron, Hayne and Callinan JJ

(Kirby J dis sent ing).

14 Ashrafi Per sian Trad ing Com pany 

Trad ing as Ros lyn Gar dens

Mo tor ing & Anor v Ashrafinia
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81-636 at [56].

15 Gleeson CJ, Mod bury; opcit at
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16 Heydon JA; Ashrafi; opcit at 65.
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1 The ‘spe cial re la tion ship’ ex cep tion
In Mod bury, Gaudron J said:

“There are sit u a tions in which there is a duty of
care to warn or take other pos i tive steps to pro -
tect an other against harm from third par ties.
Usu ally, a duty of care of that kind arises be cause 
of spe cial vul ner a bil ity on the one hand, and on
the other a spe cial knowl edge, the as sump tion of
a re spon si bil ity or a com bi na tion of both. Those
sit u a tions aside how ever, the law is, and in my
view should be, slow to im pose a duty of care on a
per son with re spect to the ac tions of third par -
ties over whom he or she has no con trol.”18

As in di cated above, the re cog nised cat e go ries of
‘spe cial re la tion ship’ are em ployer/em ployee;
bailor/bailee, par ent/child, gaoler/pris oner and
school/stu dent. Ar gu ably, such a re la tion ship can be
found be tween other per sons in the right cir cum -
stances.

In Club Italia (Gelong) Inc. v Ritchie19 a po lice man
was in jured in a brawl at a so cial club. Se cu rity staff
em ployed by the club had re cog nised his as sail ant as
a trou ble maker but they had not ejected him for fear
of es ca lat ing hos til i ties. The po lice had been to the
pub about an hour be fore the brawl and per formed a
‘walk through’. They agreed to re turn later. They
had not been ad vised that the sit u a tion had sub se -
quently de te ri o rated. When they re turned there was 
wide spread fight ing. An in jured po lice man sued the
club suc cess fully. The Vic to rian Court of Ap peal
found that there was a ‘spe cial re la tion ship’ be tween 
the club and the po lice man de riv ing from the club’s
abil ity and its duty to con trol ag gres sive pa trons.

How ever, in Pro pri etors of Strata Plan 17226 v
Drakulic,20 the plain tiff was in jured as she re turned
home from work at about 2.45am af ter be ing at -
tacked by an in truder in the en trance foyer to her
unit com plex.

The prop erty man ager had dis armed the lock ing
mech a nisms to the door giv ing en try from the drive -
way into the foy ers of the unit com plex due to com -
plaints that the lock oc ca sion ally stuck and thereby
pre vented en try. The trial judge, who found for the
plain tiff, ob vi ously placed con sid er able sig nif i cance
on this, stat ing:

“The as sault on the Plain tiff oc curred in side the
build ing. It could not have hap pened if the en try
door had been locked and would prob a bly not
have hap pened . . . if the door had been ca pa ble of 
be ing locked . . . the lock to the en try door ought
not to have been dis armed and ren dered use less
un less a rea son ably safe al ter na tive sys tem . . .
was in stalled at the time.”

The trial judge found that there was a ‘spe cial re la -
tion ship’ ex ist ing be tween the unit pro pri etor and
unit oc cu pier.

How ever, Heydon JA found no such re la tion ship
ex isted as:

“the De fen dants did not have any par tic u lar con -
trol over third par ties who might com mit crimes. 
They had no spe cial knowl edge about them. The
Plain tiff had no spe cial vul ner a bil ity within the
build ing which ex ceeded her vul ner a bil ity just
be fore cross ing the out side bound ary of the land
on which it was built . . .
“It is plain that the re la tion ship of unit owner
and body cor po rate . . . [is] not [a re la tion ship] of

the type re cog nised as spe cial un der the ex ist ing
case law. . . . in search ing for a spe cial re la tion -
ship . . . it is nec es sary to re mem ber what
Gleeson CJ said in the Mod bury case at [35]:

‘The prin ci ple can not be ne gated by list ing all
the par tic u lar facts of the case and ap ply ing to
the sum of them the ques tion – beg ging char ac -
teri sa tion that they are spe cial. There was
noth ing spe cial about the re la tion ship be -
tween the ap pel lant and the first re spon dent.
There was noth ing about the re la tion ship
which rel e vantly dis tin guished him from large
num bers of mem bers of the pub lic who might
have busi ness at the cen tre, or might oth er -
wise law fully uti lise the carpark. Most of the
facts said to make the case spe cial are, upon
anal y sis, no more than ev i dence that the risk
of harm to the first de fen dant was fore see -
able.’ . . .

“If new cat e go ries of ‘spe cial’ re la tion ship are to
be cre ated within which a de fen dant is to be li a -
ble for the crim i nal acts of third par ties, the step
is not merely fac tual. It would in volve a mat ter of 
law – in deed a change in the law. A change in the
law of that or der of sig nif i cance is not some thing
that this Court should un der take. It is a mat ter
for the High Court.”21

There fore, Heydon J has moved to the view that
the cat e go ries of the spe cial re la tion ship are closed
un til such time as they are fur ther ex tended by the
High Court.

Also of in ter est in the Drakulic case is how His
Hon our rec on ciled the ‘fail ing to con trol ac cess’ ex -
emp tion. It was ob vi ously ar gued that the de fen -
dants had failed to con trol the ac cess of the as sail ant
to the unit com plex by dis arm ing the lock. To this
Heydon JA re sponded:

“The locked door would not have con trolled the
as sail ant so far as he chose to at tack per sons con -
nected with the units out side the build ing, or af -
ter fol low ing them in, or af ter break ing the door.
. . . the De fen dants here had no con trol over the
as sail ant: they had no power to as sert con trol
over him, they could not as sert au thor ity over
him, they were not ex pected to be able to con trol
him as of right. . . . if it is right to say that the De -
fen dants had con trol over the as sail ant be cause
a locked en try door would have con trolled him, it 
would have been equally right to say that the De -
fen dant in the Mod bury case had con trol over
the crim i nals be cause a sys tem of de ny ing un -
author ised ac cess to the carpark could have con -
trolled them. . . . the pos si bil ity of re turn ing to a
lock ing door: is not a rel e vant form of con trol.”22

Heydon JA also made some in ter est ing ob ser va -
tions as to the con tent of the duty (if one was owed).
His Hon our was crit i cal of the trial judge’s find ing
that the duty owed was to pre vent harm to the plain -
tiff from the crim i nal con duct of the third party. He
said this was too high and would re quire en gag ing
armed guards. Heydon JA re it er ated that the duty of
a land lord of res i den tial pre mises is only to take such 
steps as are rea son able in the cir cum stances. It is not 
to make the pre mises safe for res i den tial us ers as
rea son able care and skill on the part of any one can
make them.

He said:

ã

18 Gaudron J Mod bury; opcit at

[43].

19 [2001] 1VR 447.

20 [2002] NSWCA 381.

21 Ibid at [86]-[89].

22 Ibid at [75].
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“Sim i larly, if there is a duty in re la tion to crim i -
nals, it is only a duty to take those steps to pre -
vent harm from crim i nals which are rea son able
in the cir cum stances, not an ab so lute duty to
pre vent harm. The cir cum stances rel e vant to
rea son able ness are those which con trol the re -
sponse to a rea son able man to the risk: he would
con sider the mag ni tude of the risk; the de gree of
prob a bil ity of its oc cur rence; the ex pense; dif fi -
culty and in con ve nience of tak ing al le vi at ing ac -
tion; and any other re spon si bil i ties. . . . The out -
come of that pro cess for con sid er ation might be
that no re sponse was called for.”23

Rel e vantly, the plain tiff’s case would have also
failed on cau sa tion with Heydon JA stat ing that the
per son who at tacked the plain tiff was a de ter mined
crim i nal who had al ready gained en try, was dis -
guised, equipped with the means of sub du ing vic tims 
and armed with a dan ger ous weapon. Even if the
door were locked, it was prob a ble the as sail ant would 
have waited out side in a dark place and at tacked
there.

An other in stance where the New South Wales
Court of Ap peal de ter mined that the trial judge had
er ro ne ously found a ‘spe cial re la tion ship’ was the
mat ter of Parissis & Ors v Bourke.24

In this mat ter, the court was con sid er ing the li a bil -
ity of house hold ers in re spect of a party held by their
son at their house, af ter a con sid er able pe riod of
drink ing, one of the guests had taken to throw ing
meth yl ated spir its onto a smoul der ing bar be cue. A
flash back oc curred and the bot tle ex ploded, in jur ing
other guests.

The trial judge found that “the com bi na tion of
youth, al co hol and the pres ence of a dan ger ous sub -
stance [was] suf fi cient to put the Plain tiff and other
guests into the po si tion of a spe cial re la tion ship with
[the home own ers] and hence to re quire rea son able
steps to be taken to pro tect them from being burnt”.

The Su pe rior Court took a very dim view of this
find ing, stat ing that whilst the par tic u lar guest’s
con duct was prob a bly suf fi cient to es tab lish crim i nal 
liability:

“What ex cludes crim i nal be hav iour from the oc -
cu pier’s re spon si bil ity is not spe cif i cally its crim -
i nal ity but its ex treme na ture in re la tion to what
the oc cu pier could rea son ably fore see and should 
rea son ably con trol. When be hav iour is ex -
tremely un likely, ex tremely ir re spon si ble or oth -
er wise ex treme, it may be be yond the lim its of
the oc cu pier’s re spon si bil ity whether or not on
close con sid er ation it is sub ject to some crim i nal
sanc tion. Ex treme be hav iour can not be rea son -
ably fore see able be cause ei ther 1) the risk is rea -
son ably fore see able but the mat u ra tion of the
risk de pends on crim i nal be hav iour; or 2) the
risk is not rea son ably fore see able be cause the
mat u ra tion of risk de pends on un pre dict able
crim i nal be hav iour. If be hav iour is un pre dict -
able, the harm ful out come of the mat u ra tion of
the risk may not be rea son ably fore see able. [The
of fender’s] con duct was ob vi ously ex tremely
dan ger ous, and this must have been ob vi ous to
him, and that in my mind, is enough to place his
con duct out side the range of oc cu pier’s li a bil -
ity.”25

The court went onto say that, even if the in jury
was fore see able:

“The rea son able re sponse to such a risk was to
leave a group of 10 or 12 young adults, with their
li quor, to their own de vices. That is what prac ti -
cally ev ery adult in Aus tra lia would do. It is re -
mote from the re al i ties of Aus tra lian lives that
the el der gen er a tion would re main awake or
keep an eye ev ery few min utes on youn ger adults 
un til 2.00am or there abouts al though wish ing to 
re tire at about mid night. The mag ni tude of any
risk that an event would oc cur of the kind which
did oc cur, and the de gree of prob a bil ity of its oc -
cur ring were very slight.”

Im por tantly, the court said that the house hold ers
were not in any spe cial re la tion ship with the guest
and there was no es tab lished re la tion ship of so cial
host and guest in Aus tra lian neg li gence law.

In Riley v Fran cis,26 the plain tiff suf fered scar ring
when an other pa tron at a night club struck her in the 
face with a glass. The plain tiff had gone to the la dies
toi let when she was at tacked by a woman with whom 
she had been in a pre vi ous al ter ca tion. The plain tiff
was then set upon again by a male who struck her
hard in the face and held her to the wall. Se cu rity
staff in ter vened, drag ging away the male as sail ant.

As they went to re move the fe male as sail ant, she
threw a glass over one of the bouncer’s shoul ders,
hit ting the plain tiff in the face. The plain tiff’s claim
against the club failed on the ba sis that the bounc ers
had acted rea son ably in mak ing their first pri or ity to 
re move the male who was ac tu ally as sault ing the
plain tiff. Fur ther, the bouncer was un aware the fe -
male was hold ing a glass it was not rea son ably fore -
see able and that she might at tempt to in jure the
plain tiff whilst the bouncer, who was very large, had
po si tioned him self be tween them.

Es sen tially the find ing was that this was a ran dom
act that the bouncer could not readily have an tic i -
pated.

The op po site find ing was made in Wormald v Rob -
ert son.27 In this mat ter the plain tiff had at tended a
func tion at a ho tel. Rob ert son, an other pa tron, had
been jump ing on ta bles, break ing glass and mo lest -
ing other guests for about half an hour. Two com -
plaints were made to ho tel staff but noth ing was
done. Rob ert son con tin ued to mis be have for an other 
half an hour. He then grabbed a fe male friend of the
plain tiff. The plain tiff called out to him, then went
over to him and tapped him on the shoul der. Rob ert -
son swung around and smashed a glass beer jug into
the plain tiff’s face.

The Queensland Court of Ap peal found that:
“In ef fect, a pow der keg sit u a tion ex isted and
trou ble should rea son ably have been an tic i -
pated. . . . The Plain tiff’s ac tion would not have
been viewed as an ex ter nal fac tor plac ing a dif -
fer ent com plex ion on the pat tern of be hav iour at
the ho tel which the li censee was neg li gently ac -
cept ing and tak ing no steps to con trol. The
Plain tiff’s ap proach to Rob ert son was not a su -
per ven ing cause in any rel e vant sense. . . . The
ex act form of Rob ert son’s ag gres sion might not
have been pre dict able but the real like li hood was 
that be cause of his highly pro voc a tive con duct
some dis tur bance or vi o lence might be the out -
come and that one or other pa trons might be in -
jured.”

Here the sit u a tion de vel oped such that a real like -
li hood of vi o lence was im mi nent and the ho tel was

23 Ibid at [93].

24 [2004] NSW CA 373.

25 Parissis & Ors v Bourke [2004]

NSW 373 per Bryson JA at [60].

26 [1999] NSW CA 52.

27 (1992) Aust Tor ts per 81-180.

28 [2004] NSWCA 113.

29 The Home Of fice v Dorsett Yacht

Com pany Ltd [1970] AC 100.
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found to have a duty to in ter vene.
Thus, the thrust of later cases, par tic u larly from

the NSW Court of Ap peal, led by Heydon J, now of
the High Court, ap pears to be that the cat e go ries of
‘spe cial re la tion ship’ should not be readily ex tended. 
The courts have con ceded, how ever, that there has
been some over lap be tween the ‘spe cial re la tion ship’ 
ex cep tion and the duty to con trol presence on
premises.

As to the scope of the duty owed by a per son in a
spe cial re la tion ship, this is sue was ex am ined in The
State of New South Wales v Godfrey & Godfrey.28

Spigelman CJ stated:
“Dorsett Yacht,29 with its fo cus on the im me di ate 
vi cin ity of the gaol, may be based on the prop o si -
tion that a prison au thor ity should be taken to
still have con trol at that point, be cause the pos si -
bil ity of re cap ture is at its high est . . . If Dorsett
Yacht does rep re sent the law in Aus tra lia, its ap -
pli ca tion should, in my opin ion, be con fined to
the course of the es cape, where con trol is ca pa ble 
of be ing re as serted by the per sons who should
have pre vented the es cape. No such duty has
ever been found to en com pass con duct hun dreds 
of kilo metres from, and months af ter, an es cape.
. . . That a prison au thor ity has du ties within the
con fines of a prison, where it ex er cises a high de -
gree of con trol, can readily be ac cepted. . . . such a 
sit u a tion is not of the same char ac ter as that
which arises af ter an es cape, where, by def i ni -
tion, the au thor ity no lon ger has any el e ment of
con trol. . . . Con trol has been emphasised as a rel -
e vant fac tor in a num ber of cases . . . in sub -
stance, this is not a case about the abil ity to con -
trol the con duct of oth ers. This is a case about a
duty not to lose con trol.”30

In this in stance, in de ter mi nacy is sues weighed
against the im po si tion of such a duty.

With re spect to the is sue of when a breach will be
found when a spe cial re la tion ship does arise, some
re cent cases of the New South Wales Court of Ap peal
are again in struc tive. The State of New South Wales
v Fin nan,31 the re spon dent was a Year 9 school stu -
dent who had in jured his knee jump ing over a fence
whilst run ning away from a fel low stu dent who had
threat ened him.

That duty of care was owed was not in doubt. On
the is sue of breach, how ever, the Court of Ap peal,
over turn ing the trial judge’s de ci sion, found that the
plain tiff had not sat is fied the onus of proof in dem on -
strat ing a fail ure to take rea son able care by way of
su per vi sion in the “fleet ing mo ments”32 in which
these events took place.

Con trast that to the de ci sion in Bujdoso v State of
New South Wales33 where a pris oner had been se -
verely bashed whilst in a min i mum-se cu rity prison.
It was again not dis puted that the prison au thor ity
owed the plain tiff a duty of care be cause “the con trol
vested in a prison au thor ity is the ba sis of spe cial re -
la tion ship which ex tends to a duty to take rea son -
able care to pre vent harm stem ming from the un law -
ful ac tiv i ties of third par ties”.34

Again, the ques tion was whether there was a
breach. Here the trial judge had found there was no
such breach on the ba sis that in mates had passed
through ev ery pos si ble check be fore be ing put into a
low se cu rity, work re lease sec tion and they had much 
to lose if they stepped out of line. On ap peal, how -

ever, the plain tiff’s claim was up held on the ba sis
that:

1. There had been known breaches of trust;
2. The au thor i ties in fact knew the plain tiff had

been threat ened with ac tual vi o lence;
3. The plain tiff, as a paedophile, was at a greater

gen eral risk of vi o lence in any event.
4. The au thor ity had re duced the num ber of

guards for rea sons un re lated to pris oner safety.
“Those in con trol and who knew that the [Plain -
tiff] had been threat ened did not even in form the 
guard at the units . . . of this fact, and did not
even pro vide the [Plain tiff] with a more se cure
lock on his door. Noth ing was done. In my view
that was neg li gence.”35

2 High de gree of cer tainty
of harm ex cep tion 

The ex is tence of this ex cep tion is by no means cer -
tain. Gleeson CJ has com mented that:

“There may be cir cum stances in which, not only
is there a fore see able risk of harm from crim i nal
con duct by a third party, but, in ad di tion, the
crim i nal con duct is at tended by such a high de -
gree of foreseeability, and predicability, that it is
pos si ble to ar gue that the case will be taken out
of the op er a tion of the gen eral prin ci ple and the
law may im pose a duty to take rea son able steps
to pre vent it. . . . It is un nec es sary to ex press a
con cluded opin ion as to whether foreseeability
and predicability of crim i nal be hav iour could
ever ex ist in such a de gree that, even in the ab -
sence of some spe cial re la tion ship, Aus tra lian
law would im pose a duty to take rea son able care
to pre vent harm to an other from such be hav iour. 
It suf fices . . . as a mat ter of prin ci ple that such a
re sult would be dif fi cult to rec on cile with the
gen eral rule that one per son has no le gal duty to
res cue an other.”36

In the Mod bury case, ev i dence of il le gal ac tiv ity in
the area was that a res tau rant in the car park had
been bro ken into, there had been two at tempts to
break into an au to matic teller ma chine and the car
win dow of an em ployee in the video shop had been
smashed.

These events had oc curred over about a one-year
pe riod. Gleeson CJ said, “This does not in di cate a
high level or re cur rent, pre dict able crim i nal be hav -
iour” and was “no where near” enough to the en liven 
such an ex cep tion.37

3 Fail ing to con trol ac cess or
pres ence on pre mises ex cep tion 

The law in this re gard is also by no means set tled.
It cer tainly ap pears to be the area where most in -
roads into the Mod bury im mu nity can be made.

In TAB Ltd v Atlis,38 the court was di vided 2-1 on
the is sue of what the scope of duty was and whether
there had been a breach. The par tic u lar TAB was lo -
cated at a west ern sub urb of Syd ney. The pre mises
de scribed by Ipp JA as “small” with a “fam ily type at -
mo sphere” and “rel a tively se date”.

How ever on this par tic u lar oc ca sion, two in tox i -
cated men had be gun to swear loudly and be have of -
fen sively.

30 Spigelman CJ Ibid at para

[34-35] and [48-49].

31 [2004] NSWCA 314.

32 Ibid at [36].

33 [2004] NSW CA 307.

34 Ma son P in State of New South

Wales v Napier [2002] NSW CA

402 at [75].

35 Ipp JA, Ibid at [64].

36 Gleeson CJ, Mod bury, opcit at

[30]-[34].

37 Ibid at [34].

38 [2004] NSW CA 322.
ã
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Through out the course of the af ter noon they had
been asked to quieten down by an el derly pa tron, a
fe male em ployee of the TAB and the TAB man ager.
The el derly pa tron had rep ri manded the two youn -
ger men on three oc ca sions for their noisy be hav iour. 
On the third oc ca sion he told them to leave. One of
the men then threw a bot tle, strik ing the el derly
man in the face. He then grabbed the el derly man
around the neck. The in jured plain tiff, Mr Atlis,
tried to as sist by pull ing the drunken at tacker away.
He in jured his shoul der in the course of wres tling
this larger man.

Ipp JA in the ma jor ity, found that a duty was owed,
but ul ti mately dis missed the plain tiff’s claim.

The TAB of course re lied
upon the Mod bury im mu nity,
how ever, Ipp JA re ferred to
his own judg ment in South
Tweed Heads Rugby League
Foot ball Club Ltd v Cole39

(with which he said Heydon
JA and Santow JA agreed and
the High Court did not dis -
agree in the sub se quent ap -
peal), where he said that “The
gen eral duty on the part of the 
oc cu pier to take rea son able
care to avoid a fore see able risk 

of in jury to the en trant, or di narily con cerns risk of
in jury from the con di tion of the pre mises, but this is
not an in ev i ta ble lim i ta tion on the scope of the duty.
If, to the knowl edge of the oc cu pier, ac tiv i ties con -
ducted on the pre mises bring about a risk of in jury to 
the en trant, the cir cum stances may give rise to a
duty of care wide enough to en com pass a duty to take 
rea son able care to avoid fore see able risk of in jury
aris ing from those ac tiv i ties. Typ i cally, the fore see -
able risk of in jury in such a case is the risk of phys i cal 
in jury di rectly caused by the known ac tiv i ties on the
pre mises.”40

Ipp JA noted that the plain tiff’s com plaint in this
case was the fail ure to con trol the con tin ued pres -
ence of the two young men on the pre mises. He said
this dis tin guished it fun da men tally from Mod bury.
Ipp JA felt it fell squarely within the ex cep tion es -
poused by Hayne J where he said “The oc cu pier of
land has power to con trol who en ters and re mains on 
the land and has power to con trol the state or con di -
tion of the land”.41

The TAB also ar gued that no li quor was sold on the 
pre mises but Ipp JA said this was not con clu sive. Ipp
JA felt it was very much to the point that the man -
ager, at the time he spoke to the men, real ised their
ac tiv i ties on the pre mises con sti tuted a risk of in jury
to other pa trons. Ipp JA said that in his view, the cir -
cum stances were such as to give rise to the im po si -
tion of the duty on the claim ants to take rea son able
steps to pre vent in jury to other pa trons. His Hon our
said: “This con clu sion is sim ply the prod uct of the
con cept of rea son able ness.”

Ipp JA re ferred to Gleeson CJ’s state ment that:
“The con cept of care and care less ness them -
selves re quire closer def i ni tion. The po lice of fi cer 
in the case of Miss Tame made a mis take. In that
sense, he was care less. He made a slip; he no ticed 
the er ror within a fairly short time, and cor -
rected it. His er ror was the con se quence of a lack
of care. How ever, in the con text of the law of neg -

li gence, care less ness in volves a fail ure to con -
form to a le gal ob li ga tion. It does not nec es sar ily
in volve a mis take. It in volves the fail ure to pro -
tect the in ter ests of some one with whose in ter est 
the De fen dant ought to be con cerned. A def i ni -
tion of the ambit of a per son’s proper con cern for
oth ers is nec es sary for a de ci sion about whether
a De fen dant’s con duct amounts to ac tual neg li -
gence. The es sen tial con cept in the pro cess of
def i ni tion is rea son able ness. What is the ex tent
of con cern for the in ter ests of oth ers which it is
rea son able to re quire as a mat ter of le gal ob li ga -
tion, breach of which will sound in dam ages?”42

Gleeson CJ re ferred back to Lord Atkin’s test in
Donoghue v Stevenson where his Lord ship spoke of
the ef fects of acts or omis sions on “per sons who are
so closely and di rectly af fected by my act that I ought
rea son ably to have them in con tem pla tion as be ing
so af fected when I am di rect ing my mind to the acts
or omis sions which are called in ques tion”.43

Gleeson CJ said it was there fore the rea son able -
ness of a re quire ment the de fen dant should have cer -
tain per sons, and cer tain in ter ests, in con tem pla tion 
that de ter mines the ex is tence of a duty of care.

In the same vein, in Dovuro Pty Ltd v Wilkons
McHugh J emphasised that “If neg li gence law is to
serve a use ful so cial pur pose, it must or di narily re -
flect the fore sight, re ac tions and con duct of the or di -
nary mem bers of the com mu nity. . . . to hold De fen -
dants to stan dards of con duct that do not re flect the
com mon ex pe ri ence of the rel e vant com mu nity can
only bring the law of neg li gence, and with it the ad -
min is tra tion of jus tice, into dis re pute”.44

The en tirety of the NSW Court of Ap peal in the
TAB case were there fore pre pared to find that the
facts re moved the TAB from the Mod bury im mu nity.
This was on the ba sis that this was not an un an tic i -
pated or ran dom at tack from per sons un known. It
was as Ma son P put it “the very thing that Mr Young
was con cerned might hap pen” when he is sued his
ear lier warn ing to the two young men.

Where the Court of Ap peal dif fered was on
whether that duty had been breached. Ipp JA noted
that the trial judge’s con clu sion and the con clu sion
of Ma son P that the duty was breached be cause the
men were not re moved by po lice prior to the fight
tak ing place.

Ipp JA noted that the TAB did not em ploy se cu rity
guards and there was no sug ges tion that it should
have done so. There was noth ing in its his tory of
some 19 years that in di cated that such step was nec -
es sary. Ipp JA was also not pre pared to ac cept that it
was rea son ably prac ti cal for the man ager, a 54-year-
 old man, to have phys i cally re moved two youn ger ag -
gres sive men. Ipp JA noted that re al is ti cally the only
way the men could have been re moved was by the po -
lice. In this re gard, Ipp JA noted that only about 10
or 15 min utes had elapsed from the time the two
men made bets to the oc cur rence of the vi o lence.
There was no sug ges tion that the po lice could have
ar rived in time to pre vent the fight that oc curred.
There fore, the find ing that the re moval of the young
men would have been an ef fec tive mea sure in pre -
vent ing the injury could not be sustained.

His Hon our stated:
“The men had only been be hav ing badly for a
mat ter of min utes. . . . It was not aimed at any in -
di vid ual pa trons. Al though un der the in flu ence

39 (2002) 55 NSW LR 113.

40 South Tweed Heads Rugby

League Foot ball Club Ltd v Cole

(2002) 55 NSW LR 113 at 137,

[152].

41 Mod bury, opcit at [112].

42 Tame v State of NSW (2002) 211

CLR 317, 330. [8].

43 [1932] AC 562 at 580.

44 (2003) 215 CLR 317 at 329 [34].

45 TAB v Atlis; opcit at [63] - [65].

The gen eral thrust of the cases
ap pears to be that where there is
an over arch ing el e ment of
con trol – mean ing a power to
as sert con trol over the crim i nal
third party – a de par ture from the 
fun da men tal prin ci ple will be
se ri ously con sid ered.
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of al co hol, they did not seem to be un con trol la -
ble. They had shown no signs of vi o lence to other
pa trons (al beit that [the man ager] re cog nised
the pos si bil ity of vi o lence) and, as in di cated, they 
quiet ened down at first. While [the man ager]
feared that vi o lence could oc cur, par tic u larly if a
pa tron ac costed the men while they were be hav -
ing so ag gres sively and ob scenely, as he stood at
his of fice door he ad judged the sit u a tion to be
rea son ably safe.
“[The man ager] may have made an er ror of judg -
ment in not tell ing the men to go and that he
would call the po lice im me di ately how ever I do
not think that amounted to neg li gence. In my
view, a find ing to that ef fect would have been an
im per mis si ble find ing of neg li gence by hind -
sight.” 45

Thus, the New South Wales Court of Ap peal was
happy to fur ther di min ish the ex tent of the Mod bury
im mu nity but it ul ti mately con cluded that it would
not be fair, just or rea son able to hold that the TAB
man ager’s omis sion to threaten to call the po lice or
to ac tu ally call them to re move the men was an omis -
sion that could prop erly be de scribed as neg li gence.

Con clu sion 
The courts have openly ex pressed the de sir abil ity

of the law of neg li gence ac cord ing with the pre vail -
ing stan dards of the com mu nity. The gen eral prin ci -
ple that, in the ab sence of some spe cial re la tion ship
or spe cial cir cum stances, an oc cu pier should not be
re spon si ble for the crim i nal acts of a third party,
would clearly re flect that po si tion as to do oth er wise
would be man i festly un fair on the oc cu pier.

As with most other guid ing prin ci ples, how ever,
dif fi cul ties arise at the pe riph ery.

The gen eral thrust of the cases ap pears to be that
where there is an over arch ing el e ment of con trol –
mean ing a power to as sert con trol over the crim i nal
third party – a de par ture from the fun da men tal

prin ci ple will be se ri ously con sid ered. This means
the third ex cep tion – the duty to con trol ac cess or
pres ence on pre mises – grows in sig nif i cance if it can
be shown that:

1. An oc cu pier is, or should be, aware of an emerg -
ing dan ger caused by the pres ence of a per son on the
pre mises; and

2. They have the power to as sert con trol over such
a per son; and

3. It is rea son able in the cir cum stances for the oc -
cu pier to have the po ten tial plain tiff in mind when
de ter min ing whether or not to take some form of al -
le vi at ing ac tion;

4. It is rea son able, fair and just to re quire the oc cu -
pier to take that al le vi at ing ac tion;

5. The in jury would have been avoided if the oc cu -
pier had acted.

the Mod bury im mu nity will not stand. If, how ever,
in the ab sence of an es tab lished ‘spe cial re la tion -
ship’, the in jury is shown to be caused by a sense less
and ran dom act of vi o lence which could not have
been rea son ably an tic i pated by the oc cu pier, the
Mod bury im mu nity will pro tect the oc cu pier from
any claim. It is sub mit ted that this ap proach best al -
lows for the ap pli ca tion for the law to a novel case
whilst at the same time ac -
cord ing to com mu nity ex -
pec ta tions.Y

Da vid Jesser is a partner at 

McInnes Wil son Law yers

spe cial is ing in in sur ance

lit i ga tion.
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The de ci sion of Chesterman J in Moloney &
Anor v Bells Se cu ri ties Pty Ltd & Ors [2005] QSC 
013 in the Queensland Su preme Court Trial Di -
vi sion has pro vided a con cise anal y sis and ap -
pli ca tion of the as sess ment of dam ages in ‘no
trans ac tion’ cases. The case also il lus trates the
ev i den tiary hur dles fac ing a plain tiff in prov ing 
li a bil ity and quan tum in such cases.

The par ties
The first de fen dant (Bells Se cu ri ties) car ried on

the busi ness of pri vate mort gage lend ing and raised
mon eys for each loan by ob tain ing vary ing amounts
from var i ous cli ents (con tri bu tors) of the sec ond de -
fen dant (Bells So lic i tors). The di rec tors and share -
hold ers of Bells Se cu ri ties also con sti tuted Bells So -
lic i tors, which was re spon si ble for pre par ing loan
doc u men ta tion and mak ing in ves ti ga tions into the
value of proposed securities.

On May 14, 1999, Bells Se cu ri ties lent $1,040,000
to Longhampton Pty Ltd, such mon eys hav ing been
made avail able by var i ous con tri bu tors. The loan to
Longhampton was for a term of 12 months, but re -
pay ment was not made. The prop erty in ter est taken
as se cu rity for the loan was worth less than the ad -
vance, and there was a sub se quent loss of prin ci pal
and in ter est.

Due to sub se quent leg is la tive amend ments, Bells
Se cu ri ties’ money-lend ing busi ness was con sid ered
to be a “man aged in vest ment scheme” for the pur -
poses of Part 5C of the Cor po ra tions Act 2001 (Cth).
Bells Se cu ri ties chose to dis con tinue the busi ness
rather than seek reg is tra tion.

On June 6, 2002, the Su preme Court of Queens -
land ap pointed the plain tiffs (Moloney and oth ers)
as liq ui da tors to wind up the scheme. There af ter, the 
plain tiffs com menced an ac tion against Bells Se cu ri -
ties and Bells So lic i tors for dam ages for neg li gence,
breach of re tainer and con tra ven tion of Sec tion 52 of
the Trade Prac tices Act, be ing the equiv a lent of the
lost prin ci pal, in ter est and reali sa tion ex penses that
were un able to be re cov ered from Longhampton.

Bells Se cu ri ties and Bells So lic i tors joined two val -
u ers (Col lins and MCH) as third par ties, al leg ing
that the loan was made in re li ance upon their val u a -
tions that the sub ject se cu rity was suf fi ciently valu -
able for the pur pose of the advance.

The val u a tions
His Hon our found that Col lins val ued the un en -

cum bered free hold in ter est in the land on Feb ru ary
4, 1999, at in ex cess of $1,500,000 (the Col lins val u a -
tion). How ever, one month later, Longhampton en -
tered into a five-year lease of the prop erty. Bells So -
lic i tors was aware of the ex is tence and the terms of
the lease at the time of con sid er ing the pro posed ad -
vance. Bells So lic i tors re quested and re ceived an as -
sign ment of the Col lins val u a tion. Ad di tion ally, Bells 
So lic i tors in structed MCH to carry out a “desk top
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check val u a tion”, that is a re view and verification of
the Collins val u a tion.

Af ter an ex ten sive re view of the ev i dence, his Hon -
our was sat is fied that Bells So lic i tors did not ask Col -
lins or any other val uer to pro vide a val u a tion of
Longhampton’s pro posed se cu rity in ter est as les sor
in the land, namely Longhampton’s right to re ceive
rent and the re ver sion (which was worth be tween
$900,000 to $1,100,000). Ad di tion ally, his Hon our
ex pressly found that Bells So lic i tors did not ad vise
MCH of the existence of the lease.

De ci sion – Li a bil ity
in the prin ci pal pro ceed ings

Bells So lic i tors was neg li gent in fail ing to ob tain
an ap pro pri ate val u a tion of the pro posed se cu rity
and oth er wise fail ing to ad vise Bells Se cu ri ties
whether the loan met its pru den tial lend ing re quire -
ments. Fur ther, his Hon our found that Bells Se cu ri -
ties failed to take rea son able care for the pres er va -
tion of the trust fund con sti tuted by the con tri bu -
tions. His Hon our was sat is fied that the trans ac tion
would not have oc curred but for the neg li gence of
Bells Securities and/or Bells So lic i tors.

Decision – No li a bil ity
in the third party pro ceed ings

His Hon our found that Bells So lic i tors did not ad -
vise MCH of the ex is tence of the lease. MCH was in -
structed only to carry out a “desk top check val u a -
tion” of the Col lins val u a tion, and that the MCH val -
u a tion was ap pro pri ate in the cir cum stances. In any
event, his Hon our found there was no re li ance by
Bells Se cu ri ties and/or Bells So lic i tors upon the
MCH valuation. 

As re gards the Col lins val u a tion, the crit i cal is sue
was the con tents of a con ver sa tion be tween Bells So -
lic i tors and Col lins on April 19, four days af ter it had
been as signed to Bells Se cu ri ties, namely as to
whether Col lins was made aware of the ex is tence of
the lease and the im pact upon the Col lins val u a tion.

Af ter a lengthy anal y sis of the ev i dence from both
par ties, his Hon our found he was un able to con clude
what was ac tu ally said in re la tion to the lease and its
ef fect on the val u a tion. As a re sult, the claim against
Col lins failed for lack of proof.

As sess ment of dam ages 
The plain tiffs claimed in re spect of the prin ci pal

the amount be ing the dif fer ence be tween the
amount due un der the loan agree ment at the date of
sale and the amount re cov ered, af ter ex penses from
the sale of the prop erty. This amount in cluded in ter -
est at 14.5% per an num com pound ing monthly (ef -
fec tively the ‘de fault’ rate set out in the loan
agreement).

His Hon our sum ma rised the rel e vant law as:
(a) Where a party makes a con tract by rea son of
an other’s neg li gent mis state ment or fail ure to
ad vise, whether the cause of ac tion be in neg li -
gence con tract or con tra ven tion of the Trade
Prac tices Act, the mea sure of dam age is not the
loss of the bar gain the con tract would have
yielded, but the cost to the Plain tiff of mak ing
the con tract;
(b) Re cent High Court de ci sions in HTW Val u ers 

(Cen tral Qld) Pty Ltd v Astonland Pty Ltd [2004]
HCA 54 and Henville v Walker (2001) 206 CLR
459 show that there is no rigid for mula which
will de ter mine how to as sess dam ages in ev ery
case. In stead, a de gree of flex i bil ity is re quired so
that the dam ages as sessed are ap po site to the
cir cum stances of the case;
(c) The ‘con trac tual’ mea sure of dam ages, that
is an award of the prof its the plain tiff would have 
made from en ter ing a con tract, is in ap pli ca ble in
cir cum stances where, had a de fen dant not con -
tra vened the stat ute or been neg li gent, the
plain tiff would not have made the con tract. In
‘no trans ac tion’ cases, the as sess ment rather de -
pends upon the ex tent to which the plain tiff is
worse off as a re sult of en ter ing the con tract
which, on the rel e vant hy poth e sis, he did be -
cause of the neg li gence or stat u tory con tra ven -
tion.

Ap ply ing the above prin ci ples, the plain tiffs were
en ti tled to re cover the dif fer ence be tween the
amount of the ad vance and the amount re cov ered
from the sale of the se cu rity, to gether with ap pro pri -
ate ex penses in curred in reali sa tion.

His Hon our spe cif i cally re jected the claim for com -
pound in ter est, not ing that such in ter est ought only
be awarded where there is a con trac tual ba sis for it,
or against a de fault ing trustee guilty of se ri ous mis -
con duct, or in cir cum stances pre scribed in
Hungerfords v Walker (1989) 171 CLR 125. What the 
con tri bu tors lost was not the amount pay able un der
the mort gage, but a lost op por tu nity to in vest else -
where.

As was noted by McHugh J in I & L Se cu ri ties Pty
Ltd v HTW Val u ers (Bris bane) Pty Ltd (2002) 210
CLR 109 at 147: “The op por tu nity cost of lend ing the 
prin ci pal sum . . . was the in ter est that it was de -
prived of in not be ing able to lend that prin ci pal to
an other bor rower . . . And it was the op por tu nity
cost, not the in ter est that [the bor rower] failed to
pay, that was the rel e vant loss for the pur pose of Sec -
tion 82.”

His Hon our found that there was no ev i dence led
by any of the con tri bu tors as to what they would
have done with their money had they not lent it to
Longhampton. Ac cord ingly, the rate should be mod -
est, re flect ing a guar an teed re turn such as bank de -
pos its or gov ern ment bonds, and was awarded at
5 per cent.

Im pli ca tions
1. His Hon our’s de ci sion pro vides a com monsense

ap proach to the as sess ment of dam ages in ‘no trans -
ac tion’ cases by fo cus ing upon the ex tent to which
the plaintiff is truly worse off as a re sult of en ter ing
into a con tract due to al leged neg li gence or stat u tory
con tra ven tion.

2. The case dem on strates the im por tance of as -
sess ing the ‘op por tu nity cost’ sus tained by lend ers
and re ject ing claims for com pound in ter est save in
lim ited cir cum stances. This will pose par tic u lar dif -
fi cul ties for pri vate mort gage lend ers act ing on be -
half of var i ous con tri bu tors.

3. Fi nally, the fail ure of the claims against the val u -
ers un der lines once again the need for rig or ous fo -
ren sic ex am i na tion of the facts al leged to es tab lish
re li ance in claims for neg li gent mis state ment or stat -
u tory con tra ven tion.Y

Moloney & Anor v Bells Se cu ri ties Pty Ltd & Ors
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1 What is an ob vi ous risk?

There has been much dis cus sion in re cent years 
as to the prin ci ples to be ap plied in cases where
plain tiffs seek dam ages from courts in cir cum -
stances in which the in jury, some times cat a -
strophic, is suf fered as a con se quence of the
plain tiff en gag ing in risky be hav iour.

It has fre quently been said that such a plain tiff has 
en gaged in be hav iour which car ries with it an ‘ob vi -
ous risk’. Is such be hav iour able to be de fined more
ac cu rately?

In Wyong Shire Coun cil v Vairy,1 Tobias JA con sid -
ered that ques tion and adopted the def i ni tion con -
tained in the ‘Re state ment (Sec ond) of Torts’ (1965). 
He stated:2

“In that com men tary ‘ob vi ous’ is de fined as fol -
lows: ‘ ‘Ob vi ous’ means that both the con di tion
and the risk are ap par ent to and would be re cog -
nised by a rea son able man, in the po si tion of the
[plain tiff] ex er cis ing or di nary per cep tion, in tel li -
gence and judg ment.’
“In this def i ni tion, ‘con di tion’ re fers to the fac -
tual sce nario fac ing the plain tiff. Thus, in a div -
ing case the con di tion might typ i cally be the fact
that the plain tiff is faced with wa ter of un known
depth. Un der such a con di tion, the risk would be
that div ing into the wa ter (while the depth re -
mains un known) might re sult in ‘se ri ous’ in jury.
The risk would be con sid ered ob vi ous if, in the
con text of the case, it was per cep ti ble to a rea son -
able per son in the po si tion of the plain tiff that if
you do not know the depth of a body of wa ter into 
which you are about to dive, then to dive into
such wa ter un der such con di tions in ev i ta bly
brings with it the risk of in jury.”

2  Sum mary of the du ties owed to an
em ployee in the con text of the
ex is tence of ob vi ous risks

The em ploy ment re la tion ship, of course, is one of
those in which the stan dard of care is high. In cir -
cum stances in which em ploy ees en gage in risk-tak -
ing be hav iour in the course of em ploy ment how ever,
the ap pli ca ble prin ci ples have not al ways been as be -
nev o lent as they cur rently stand. In Waver ley Mu -
nic i pal Coun cil v Swain3 Spigelman CJ gave a brief
sum mary of the de vel op ment of the law in this re -
spect.

In Bressington v The Com mis sioner of Rail ways
(NSW)4 a widow sued the Com mis sioner of Rail ways
on the death of her hus band, a rail way worker. He
had been struck by a rail way van which moved for -
ward sud denly dur ing a shunt ing op er a tion. There
were two acts of neg li gence al leged by the plain tiff
which failed: 

(a) there was no no tice warn ing peo ple in the yards 

of the dan ger of cross ing the lines;
(b) there was no sys tem of warn ing peo ple when

sta tion ary trucks sit u ated in the shunt ing yard were
above to move.

The Full Court of the New South Wales Su preme
Court dis missed an ap peal by the plain tiff. In the
High Court, only the sec ond par tic u lar was ar gued
and, by a ma jor ity 4-1, the ap peal was dis missed.
This ro bust ap proach in re spect of re quir ing em ploy -
ees to look out for their own safety was re flected as
late as 1972 in Syd ney City Coun cil v Dell’Oro.5

Jacobs J found that there was no neg li gence in cir -
cum stances in which a skilled elec tri cian was elec -
tro cuted when he ac ci den tally touched cer tain ex -
posed wires which he knew car ried live cur rent.

A very sim i lar fac tual case came be fore the court in 
Bus v Syd ney City Coun cil.6 By this time, how ever,
McLean v Tedman7 and Banks town Foundry Pty Ltd
v Braistina8 had been de cided. The court stated at
p90:

“Since the de ci sion in Dell’Oro, the law has pro -
gressed by plac ing an in creased em pha sis upon the
rel e vance of the pos si bil ity of neg li gence or in ad ver -
tence on the part of the per son to whom the duty of
care is owed. That pos si bil ity is now re cog nised as
be ing rel e vant to the stan dard of care owed by an
em ployer to an em ployee and as well gen er ally in sit -
u a tions in which a duty of care ex ists.”

Of course in the last three to four years, a trend has 
emerged whereby greater em pha sis is given to the
sug ges tion that peo ple will take rea son able care for
their own safety (see Ro meo v Con ser va tion Com -
mis sion (NT),9 Ghantous v Hawkesbury City Coun -
cil,10 Woods v Multi-Sport Hold ings Pty Ltd 11). 

ã

Ob vi ous
risks in the
work place
A con sid er ation of the prin ci ples to be
ap plied where em ploy ees/con trac tors
en gage in risk-tak ing con duct

1 [2004] NSW CA 247.

2 ibid at [161] and [162].

3 [2003] NSWCA 61.

4 (1947) 75 CLR 339.

5 (1970) 132 CLR 97.

6 (1989) 167 CLR 78.

7 (1984) 155 CLR 306.

8 (1986) 160 CLR 301.

9 (1998) 192 CLR 431 at [123].

10 (2001) 206 CLR 512 at [163]

and [355].

11 (2002) 76 ALJR 483 at [44].
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In a fre quently re ferred to state ment, Heydon JA
(as His Hon our then was) said in Van der Sluice v
Dis play Craft Lim ited:12

“The fact that the higher up the lad der one
moves the more care one must take for one’s own 
safety is one of those sim ple facts af fect ing hu -
man ex is tence in the phys i cal world which adults 
in in dus trial so ci et ies have learned by the time,
or in deed well be fore the time, they have be come
adults. It is a fact as fun da men tal, as el e men tary, 
as clear and as well known, as for ex am ple, the
fact that it is dan ger ous to be have bois ter ously
near pots cook ing on stoves, the fact that bro ken
glass needs to be care fully han dled when picked
up, the facts that rocks along the sea shore can be
slip pery, the fact that shells in the sand of
beaches can be sharp, and the fact that when
mov ing about rub bish dumps one must bear in
mind the pos si bil ity that rub bish may be ly ing
there. There are mat ters which no adult need be
told about and which any adult can be trusted to
guard against the dan gers of be cause it is part of
the equip ment of all nor mal adult hu man be ings. 
All cit i zens can safety and rea son ably as sume
that each nor mal adult hu man be ing act ing au -
ton o mously and vol un tarily will not in cur un -
nec es sary and bla tantly ob vi ous risks.”

Have these sen ti ments found any place in the prin -
ci ples ap plied to the em ployer/em ployee re la tion -
ship? In Czatryko v Edith Cow an Uni ver sity13 the
High Court con sid ered the fol low ing facts. The
plain tiff and an other em ployee were re quired to load 
30 or so boxes onto a truck for the pur pose of re mov -
ing them to an other cam pus. The tray of the truck
was fit ted with an hy drau lic lift ing plat form about
the width of the truck. The plat form sounded a loud
noise when be ing raised and made a ‘clang ing’ sound 
when it reached a point flush with the tray. It made
no sound when be ing low ered.

The other em ployee per formed the task of tak ing a
trol ley load of books onto the plat form, caused the
plat form to be hy drau li cally lifted to a point flush
with the tray and un loaded the books for the plain tiff 
to ar range. He then left the tray of the truck, de -
scend ing on the plat form with the trol ley to gather
an other load. This sys tem of load ing the books was
per formed on a num ber of occasions.

On the last trip, the sec ond em ployee left the truck
with out say ing any thing to the plain tiff. The plain -
tiff, who was re or gan is ing the boxes, stepped back -
wards not real is ing that the lift ing plat form had
moved and fell heavily. Had the plat form been in
place, he would not have fallen. The plain tiff suc -
ceeded at first in stance, how ever, lost in the Full
Court of the Su preme Court of West ern Aus tra lia.
There, Murray J stated:14

“In my opin ion the ap pel lant act ing rea son ably,
was en ti tled to ex pect that the re spon dent would 
look where he was go ing rather than that he
would step back, know ing that he was about to
step off the back of the truck tray, with out look -
ing to see whether the hoist, which he knew was
con stantly on the move and which he knew he
would not nec es sar ily hear be ing low ered, was in 
fact in a po si tion level with the tray of the truck.”

He re ferred also15 to the com ments of Kirby J in
Ro meo where it was said:

“Where a risk is ob vi ous to a per son ex er cis ing

rea son able care for his or her own safety, the no -
tion that the oc cu pier must warn the en trant
about that risk is nei ther rea son able nor just.”

Whilst there was ref er ence to cases re volv ing
around the li a bil ity of oc cu pi ers, there was no ref er -
ence in the Full Court to any au thor ity per tain ing to
the ex tent of the ob li ga tion im posed em ploy ers. The
case was nei ther a warn ing case nor an oc cu pier’s li -
a bil ity case. It was an em ploy ment case in which the
cen tral al le ga tion against the em ployer was a fail ure
to pro vide a safe sys tem within the fac tual back -
ground of the plain tiff be ing re quired to per form re -
pet i tive and bor ing work. The High Court ap plied
the usual prin ci ples found in the older cases (Ham il -
ton v Nuroof (WA) Pty Ltd,16 Smith v The Bro ken Hill 
Com pany Lim ited 17) and stated that:18

“Com pli ance by the re spon dent, as an em ployer,
with its duty of care to an em ployee was not to be
mea sured by ref er ence to the rea son able ness of
im pos ing on an oc cu pier of land an ob li ga tion to
warn mem bers of the pub lic about the ob vi ous
risks on the land. The case for the ap pel lant was
not that he should have been warned by his em -
ployer that if he fell off the truck he might suf fer
in jury, or whether if he stepped off the back of
the truck into space he would fall. It was not a
ques tion of warn ing the ap pel lant of a risk, it was 
a ques tion of cre at ing a risk by fail ing to adopt a
safe sys tem of work.”

3 Cir cum stances in which em ploy ers
may suc ceed on li a bil ity

Czatyrko shows that the many de ci sions of re cent
times in courts around the coun try which emphasise
the need for a plain tiff to take care for his/her own
safety as a pre-req ui site to the es tab lish ment of li a -
bil ity in some cir cum stances have no ap pli ca tion in
the em ploy ment re la tion ship over and above the
long stand ing prin ci ples which have gov erned this
area. Given the trend of au thor i ties in the last 30
years or so out lined ear lier, it is ap par ent that the cir -
cum stances in which em ploy ers shall suc ceed are ex -
tremely nar row in scope. The fol low ing classes rep -
re sent an at tempt to iden tify such ar eas.

(a) Where there is noth ing fur ther the em -
ployer could have done or pro vided in or der to
elim i nate or mini mise the risk 

This prop o si tion is dem on strated by O’Connor v
Com mis sioner for Gov ern ment Trans port.19 There,
an ex pe ri enced plumber, em ployed by the de fen dant, 
fell through an awn ing af fected by dry rot. He was di -
rected to re duce the length of the awn ing which con -
sisted of cor ru gated iron sheets. He was pro vided
with a party of work ers and tools with which to com -
plete the job. Whilst he was stand ing on the awn ing,
it col lapsed un der him due to the rot. There was ob vi -
ously a fore see able risk of in jury to the de ceased and
there were pre cau tions which could have been taken
which would have elim i nated the risk. The court
held, how ever, that those pre cau tions such as ex am i -
na tion by a su pe rior of fi cer or some form of in struc -
tion to the plain tiff were all mat ters in re spect of
which it was not rea son able to ex pect the em ployer
to per form or pro vide. Dixon CJ, Webb, Fullagar,
Kitto and Tay lor JJ said:20

“The de fen dant as em ployer was of course un der 
a duty, by his ser vants and agents, to take rea -

12 [2002] NSWCA 404 at [74].

13 [2005] HCA 14.

14 [2002] WASCA 334 at [29].

15 ibid at [16].

16 (1956) 96 CLR 18 at p25.

17 (1957) 97 CLR 337 at p342.

18 su pra at [14].

19 (1954) 100 CLR 225.

20 ibid at pp229-230.
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son able care for the safety of the de ceased by pro vid -
ing proper and ad e quate means of car ry ing out his
work with out un nec es sary risk, by warn ing him of
un usual or un ex pected risks, and by in struct ing him
in the per for mance of his work where in struc tions
might rea son ably be thought to be re quired to se cure 
him from dan ger of in jury. But the party was pro -
vided with tres tles and plank and noth ing was want -
ing in tools or equip ment. The de ceased was ex pe ri -
enced in his work. It was ob vi ous that a ques tion
must ex ist whether the awn ing would bear his
weight.

“The party sent down was as ‘ex pert’ or com pe -
tent to judge of that sim ple sub ject as any body
that could rea son ably be sent. . . . In such a sim -
ple mat ter who else should be left to judge? Does
the rea son able care de manded of the em ployer
re quire him to cause a sci en tific or other elab o -
rate ex am i na tion to be made of the strength of
the struc ture lest the work ing plumber may de -
cide to trust him self to it rather than work from
a plank or tres tle?
“ . . . The stan dard of care for an em ployee’s
safety is not a low one, but in a case such as this
the question must be whether any suggested
course that was omit ted could really be regarded
as rea son able (my em pha sis). The case is not one
of a de fect in pre mises pro vided by the em ployer
as the place where the em ployee is to do his work. 
The awn ing was the very thing to be worked at.
. . . Ob vi ously any ex pe ri enced plumber would
see that there must be a ques tion whether a
struc ture like the awn ing sup ported not by
posts, but by brack ets was strong enough to bear
his weight as he dis man tled it.”

An ex am ple of the ex tent to which em ploy ers need
go in or der to sat isfy the req ui site stan dard of care is
pro vided by Bartley v Coles Myer Lim ited.21 There,
the un suc cess ful plain tiff at trial was a butcher em -
ployed by the re spon dent. On two sep a rate oc ca sions 
he cut his left hand whilst bon ing and slic ing meat
with a sharp knife. It was al leged that the em ployer
was neg li gent by fail ing to pro vide the plain tiff with
a meshed glove to pro tect his hand and/or al ter na -
tively if it pro vided one it failed to su per vise him
prop erly in or der to en sure that he wore the glove.

The first point failed; he had been pro vided with all 
nec es sary equip ment, in clud ing gloves. The Court of 
Ap peal fo cused upon whether the em ployer had ex -
er cised proper en force ment of the sys tem of wear ing
gloves. The plain tiff was an ex pe ri enced butcher. He
had been trained with out the use of gloves and car -
ried on in his trade for many years with out us ing
them. He pre ferred not to wear them.

The plain tiff had been in structed by his su pe ri ors
that he was ex pected to wear a glove and there were
no tices around his work place car ry ing that in struc -
tion as well. He de clined how ever to do so. The em -
ployer knew that the plain tiff was not com ply ing
with the di rec tion and did not make any se ri ous at -
tempt to en force the in struc tion un til af ter the first
ac ci dent. Af ter the first ac ci dent, but be fore the sec -
ond, the man ager tried to en force the safety rule.
The man ager’s ev i dence was that the plain tiff re -
fused to wear the glove and this led to ar gu ments.
The sec ond ac ci dent then oc curred which would
have been averted with the wearing of the glove.

The Court of Ap peal found that if suit able pres sure 

had been ap plied to the plain tiff he would have com -
plied with the in struc tion rather than lose his job.
Al ter na tively he would have been dis missed and
would not have been in jured in any event.

(b) Sim ple un com pli cated tasks
Glass McHugh & Douglas in their text ‘The Li a bil -

ity of Em ploy ers in Dam ages for Per sonal In jury’
(2nd edn. 1979) state:22

“An area is marked out within which the em -
ployer’s duty to pro vide a safe sys tem of work is
in op er a tive. It would ap pear that the im mu nity
of the em ployer will be lim ited to iso lated op er a -
tions of no com plex ity out side the nor mal sys tem 
or sim ple un com pli cated op er a tions within it. It
is not likely that the prin ci ple will un dergo much
fur ther elu ci da tion as scope for its op er a tion is
es sen tially a mat ter of de gree de pend ing on the
na ture of the in dus trial ac tiv ity. The only uni fy -
ing prin ci ple avail able is the power of the court to 
hold that on the ev i dence in the par tic u lar case it
would be be yond all rea son to find an
em ployer in breach of duty for fail ure
to take cer tain spec i fied steps.”

An ex am ple of a case where a plain tiff
failed in his claim for dam ages by wrongly
ex e cut ing a sim ple un com pli cated pro ce -
dure is McLean’s Roylen Cruises Pty Ltd v
McEwan.23 There, the plain tiff was em -
ployed as a deck hand on a barge and was
in jured when his arm was crushed be -
tween the barge and a jetty. Al though this
was pri mar ily a warn ing case, the High
Court stated that it ought to have been ob -
vi ous to any one that there is a dan ger if a
deck hand al lows his arm to ex tend be yond
the rail of the ves sel that it may be caught
be tween the ves sel and the jetty when it is
close to the jetty.

(c) Where the em ployee acts out side
the scope of a duty of care owed to him or her by 
cre at ing a risk of an un fore see able char ac ter

An ex am ple of such a cir cum stance was Jones v
Persal.24 There, the plain tiff, whilst at tempt ing to as -
sist a co-worker fit a boom and bucket to a truck,
climbed onto the truck’s bull bar. This was a dan ger -
ous po si tion to be in and he fell from the bull bar.

The trial judge found that it was fore see able that
the plain tiff may of fer as sis tance and thereby sub ject 
him self to a risk of in jury. He found that it was not
nec es sary to go so far as to fore see the ex act de tail of
that as sis tance such as climb ing onto the bull bar.
There were also safe means of per form ing the task
which were not adopted by the plain tiff. The Court of 
Ap peal held that the acts of the plain tiff, be ing out -
side his nor mal du ties, and per formed in cir cum -
stances in which there was an oth er wise safe way to
com plete them, cre ated a risk of an unforeseeable
char ac ter.

4 Sum mary of the du ties owed to a
con trac tor in the con text of the
ex is tence of ob vi ous risks

(a) In tro duc tion
The con tent or scope of any duty of care owed to a

con trac tor is still the sub ject of de bate. The start ing
point is Stevens v Brodribb Sawmilling Com pany
Pty Ltd.25

The Court of Ap peal
found that if suit able

pres sure had been
ap plied to the plain tiff

he would have com plied
with the in struc tion

rather than lose his job.
Al ter na tively he would

have been dis missed
and would not have been 

in jured in any event.

ã

21 [1994] QCA 427.

22 pp45-46.

23 (1984) 54 ALR 3.

24 [2000] QCA 386.

25 (1986) 160 CLR 16.
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There the plain tiff, a log car rier, was in jured as a
con se quence of the neg li gence of a snig ger who neg li -
gently loaded a log onto the plain tiff’s truck. The
three com monly re peated views ex pressed in the
case are set out as fol lows.

Ma son J said:26

“If an en tre pre neur en gages in de pend ent con -
trac tors to do work which might as readily be
done by em ploy ees in cir cum stances where there 
is a risk to them of in jury aris ing from the na ture 
of the work and where there is a need for him to
give di rec tions as to when and where the work is
to be done and to co-or di nate the var i ous ac tiv i -
ties, there is an ob li ga tion to pre scribe a safe sys -
tem of work. The fact that they are not em ploy -
ees, or that he does not re tain a right to con trol
them in the man ner in which they carry out
their work, should not af fect the ex is tence of an
ob li ga tion to pre scribe a safe sys tem. Brodribb’s
abil ity to pre scribe such a sys tem was not af -
fected by its in abil ity to di rect the con trac tors as
to how they should op er ate their ma chines.”

Wil son & Dawson JJ said:27

“ . . . we are pre pared to as sume that [Brodribb]
was un der such a duty of care al though it seems
to us that the ex tent of the duty would have to
take ac count of the in de pend ent func tions of the
con trac tors and be some thing less than that
owed by an em ployer to his em ploy ees. To equate 
the duty with that owed by an em ployer to his
em ploy ees would be to give no weight to the very
cir cum stance which dif fer en ti ates the con trac -
tors from em ploy ees . . . any such duty was, in ef -
fect, a duty to ex er cise care in the co-or di na tion
of the ac tiv i ties of the var i ous con trac tors.” 

Brennan J said:28

“An en tre pre neur who or gan ises an ac tiv ity in -
volv ing a risk of in jury to those en gaged in it is
un der a duty to use rea son able care in or gan is ing 
the ac tiv ity to avoid or mini mise that risk, and
that duty is im posed whether or not the en tre -
pre neur is un der a fur ther duty of care to ser -
vants em ployed by him to carry out that ac tiv ity.
The en trepreneur’s duty arises simply be cause
he has cre ated the risk (my em pha sis) (Suther -
land Shire Coun cil v Heyman (1985) 157 CLR
424 at p479) and his duty is more lim ited than
the duty owed by an em ployer to an em ployee.
The duty to use rea son able care in or gan is ing an
ac tiv ity does not im port a duty to avoid any risk
of in jury; it im ports a duty to use rea son able care
to avoid un nec es sary risks of in jury and to mini -
mise other risks of in jury. It does not im port a
duty to re tain con trol of work ing sys tems if it is
rea son able to en gage the ser vices of in de pend ent 
con trac tors who are com pe tent them selves to
con trol their sys tem of work with out su per vi sion 
by the en tre pre neur. The cir cum stances may
make it nec es sary for the en tre pre neur to re tain
and ex er cise a su per vi sory power or to pre scribe
the re spec tive ar eas of re spon si bil ity of in de -
pend ent con trac tors if con fu sion about those ar -
eas in volves a risk of in jury.
“But once the ac tiv ity has been or gan ised and its
op er a tion is in the hands of in de pend ent con -
trac tors, li a bil ity for neg li gence by them within
the area of their re spon si bil ity is not borne vi car -
i ously by the en tre pre neur. “If there is no fail ure

to take rea son able care in the em ploy ment of in -
de pend ent con trac tors com pe tent to con trol
their own sys tems of work, or in not re tain ing a
su per vi sory power or in leav ing un de fined the
con trac tor’s re spec tive ar eas of re spon si bil ity,
the en tre pre neur is not li a ble for dam age caused
merely by a neg li gent fail ure of an in de pend ent
con trac tor to adopt or fol low a safe sys tem of
work ei ther within his area of re spon si bil ity or in 
an area of shared re spon si bil ity.”

In McDonnell v Hoffman29 (a case fac tu ally very
sim i lar to Brodribb), Chesterman J con sid ered the
above state ments of prin ci ple and con cluded that:

“The most com pre hen sive dis cus sion of the
prin ci ple un der ly ing the im po si tion of duty on
one who en gages a con trac tor is found in the
judg ment of Brennan J. The es sence of it seems
to lie in the or gani sa tion of an ac tiv ity which car -
ries a risk of in jury. The ac tiv ity is to be or gan -
ised with rea son able care to avoid risk of in jury.
A builder who en gages a plumber and an elec tri -
cian to work on the same site at the same time
must take rea son able care that each can work
with out harm from the other. Be yond this sort of
con sid er ation the duty ap pears to have no scope
for op er a tion.”

That de ci sion can be con trasted with the re marks
of Ipp JA (who whom Ma son P & McColl JA agreed)
in Rock dale Beef Pty Ltd v Carey30 where he stated:

“In my opin ion, noth ing said by Ma son J or
Brennan J in Stevens, or Heydon JA in
Kolodziejczyk, pre vents the gen eral law of neg li -
gence im pos ing on an en tre pre neur a duty of
care owed to an in de pend ent con trac tor. Such a
duty may arise in cir cum stances where there is
no need for the en trepreneur to give di rec tions
as to when and where the work is to be done and
to co-or di nate the var i ous ac tiv i ties, but where,
for other rea sons, rea son able care on the part of
the en trepreneur af fects the way in which the
work is to be un der taken and the safety of the
worksite, and where other con sid er ation (not
applicable in Stevens & Kolodziejczyk) such as
vulnerability, inequality of bargaining power,
con trol, and the other man i fold fac tors that the
law recognises as being rel e vant to the ex is tence
of a duty of care, are pre sent.” (my em pha sis)

(b) Cases where the con trac tor has failed to
es tab lish li a bil ity

In Van der Sluice v Dis play Craft Pty Ltd31 the
plain tiff fell from the lad der upon which he was
stand ing whilst in stall ing Christ mas dec o ra tions as
an in de pend ent con trac tor for the de fen dant. The
mas ter dis missed the claims and the plain tiff ap -
pealed to the New South Wales Court of Ap peal.

This was plainly a case in volv ing a gen u ine in de -
pend ent con trac tor who was en gaged for a par tic u lar 
pur pose of in stall ing and dis man tling Christ mas
dec o ra tions at var i ous lo ca tions. As Gleeson CJ de -
scribed it in the spe cial leave ap pli ca tion, it was a
sea sonal busi ness.

Now in the con text of this fac tual back ground, it is
sub mit ted that, as a per mit ted en trant on the de fen -
dant’s pre mises, whilst there was a duty on the prin -
ci pal to do what was rea son able to avoid a fore see -
able risk of in jury to the con trac tor, the scope or mea -
sure of that duty would have been very lim ited in -
deed.

26 ibid at p31.

27 ibid at p45.

28 ibid at pp47-48.

29 [2000] QSC 54 at [25].

30 [2003] NSWCA 132 at [84].

31 [2002] NSW CA 204.
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The im por tant fea ture of this case, how ever, is that 
the New South Wales Court of Ap peal up held the
mas ter’s view that the risk of in jury was not fore see -
able.32 This is a find ing which would ap pear to be
con trary to bind ing au thor ity. As Kirby J stated in
Dovuro Pty Ltd v Wilkins:33

“It has some times been ar gued that the de ci sion
of the Privy Coun cil in The Wagon Mound [No.2]
[1967] 1 AC 617 re sulted in a wrong turn ing of
the law of neg li gence. In stead of ask ing what was 
‘li a ble to hap pen’ in the sense that ‘it was not
unlikely to hap pen’ (as some Judges sug gested),
their Lord ships in Wagon Mound em braced
what has been de scribed as the ‘un de mand ing’
test of rea son able foreseeability. By that test, it is 
suf fi cient that a rea son able per son in the de fen -
dant’s po si tion would have fore seen that its con -
duct in volved a risk of in jury to the plain tiff or to
a class of per sons in clud ing the plain tiff. It re -
mains, if this ques tion is an swered in the af fir -
ma tive, to de cide what a rea son able per son
would then have done by way of re sponse to such
risk. How ever, the risk is posed at a gen eral level
of pos si bil ity and in terms of risk of harm. It is
not posed in terms of the like li hood of the par tic -
u lar harm that al leg edly oc curred. There is a rea -
son for this. The duty which the law of neg li -
gence in vokes is con cerned with se cur ing a re -
sponse to a risk of harm gen er ally. It does not de -
mand ex act pre science, so that the pu ta tive tort
feasor will be ex pected to see into the fu ture and
pre dict a spe cific way in which events will work
out.”

The plain tiff failed on ques tions of breach as well
as duty in Van der Sluice and he was al ways go ing to
be un likely to suc ceed on the breach is sue. How ever,
in the spe cial leave ap pli ca tion, whilst the plain tiff
was un suc cess ful in ob tain ing leave, both Gleeson
CJ and Kirby J ex pressed res er va tion with the rea -
son ing of the Court of Ap peal on this point, but saw
lit tle rea son in giv ing spe cial leave where the ap peal
would have oth er wise failed (on the breach is sue).

It is in the con text of the find ing that the risk of in -
jury was not rea son ably fore see able that Heydon JA
made the oft-quoted re marks that care needs to be
taken when mov ing about a rub bish dump, that
shells in the sand of beaches can be sharp, and that
rocks along the sea shore can be slip pery. Heydon JA
re fers to O’Connor v Com mis sioner for Gov ern ment
Trans port in sup port of his po si tion. How ever, that
was not con cerned with is sues of foreseeability on
the is sue of duty. It was con cerned with the scope of
the duty of care which an em ployer owed to the
plain tiff. It was con cerned with what fur ther steps
could rea son ably have been ex pected of the em ployer 
so that a risk of in jury of the kind suf fered could have 
been elim i nated or mini mised.

In Kolodziegczyk v Grandview Pty Ltd,34 the plain -
tiff and his busi ness part ner worked for the de fen -
dant as sub-con trac tors for the pur pose of in stall ing
roof clad ding on houses. The plain tiff fell from an
un se cured lad der whilst per form ing these tasks
which was lean ing against a house on which he was
in stall ing the clad ding.

The plain tiff was un suc cess ful in es tab lish ing ei -
ther duty, breach or cau sa tion. The court took a nar -
row view of Stevens and stated that the duty arises in 
cases “only where there is a need for di rec tions to be

given as to when and where work is to be done and
for the co-or di na tion of var i ous ac tiv i ties”.35

The court found, even if there was a duty, that had
not been breached be cause of the plain tiff’s fail ure to 
tie the lad der at the top and bot tom. Heydon JA
said:36

“The ob jec tive cir cum stances of the plain tiff’s
po si tion largely known to the de fen dant, meant
that the de fen dants as sumed the duty of care
was not breached ei ther by the non-pro vi sion of
better scaf fold ing or the fail ure to sup ply rope
and in struc tions about how to use it. The dan ger
was the re verse of hid den. It was ac tu ally ap par -
ent to the plain tiff. The Trial Judge found that
he spoke of that dan ger to the de fen dant. Par tic -
u larly in view of the plain tiff’s ex pe ri ence the
need to be have with an eye to safety was so plain, 
and the mea sures to be adopted which would
achieve safety were so sim ple, that the de fen dant 
was not in breach of duty. The de fen dant was en -
ti tled to trust the plain tiff to make ap pro pri ate
pro vi sion for his own safety.”

Even in the event of the es tab lish ment of duty and
breach, the court found that the plain tiff would have
failed on cau sa tion in any event, as the cause of the
fall was found to have been the plain tiff’s fail ure to
have tied the lad der.

In Pack-Tainers Pty Ltd v Moore37 the plain tiff was
a con trac tor who was a qual i fied fit ter and ma chin ist 
who had spe cial train ing in re spect of the main te -
nance of con tainer car ri ers and fork lifts. He op er -
ated the busi ness of main tain ing con tainer car ri ers
and as so ci ated equip ment in clud ing fork lift trucks.
He was in jured while work ing at the de fen dant’s
pre mises when try ing to solve a prob lem whereby
one con tainer would not dis en gage from a fork lift.

In or der to at tempt to solve the is sue, the plain tiff
made his way onto the top of the con tainer which
was about three metres above ground level and
slipped and fell.

Young CJ spe cif i cally re marked that this was not a
‘Brodribb’ set of facts and stated:38

“The sit u a tions where the rel e vant duty may at -
tach are not lim ited to cases which fit within the
facts of Brodribb.”

In cir cum stances in which there was no ev i dence
that the prin ci pal (if asked) would not have pro vided
some form of equip ment to as sist the plain tiff to
safely com plete the task and there was ev i dence that
the plain tiff was ex pected to seek the help of the
prin ci pal’s em ploy ees, the de fen dant was found to
have taken all rea son able steps in the cir cum stances
to avoid or mini mise the risk of in jury.

(c) Cases where the con trac tor has been suc -
cess ful in es tab lish ing li a bil ity

In Hoekstra v Re sid ual Assco In dus tries Pty Ltd39

an em ployee was sent to the pre mises of a third party 
to per form work and was in jured when he fell whilst
de scend ing a lad der af ter steel plates which were
sup posed to be at the foot of the lad der were re -
moved. This case does not in volve a con trac tor, how -
ever there are in ter est ing state ments of prin ci ple in
it which are rel e vant when dis cuss ing Thomp son v
Woolworths40 (con sid ered later). Coun sel for the de -
fen dant sub mit ted that no duty of care was owed to
the plain tiff be cause the plain tiff was not act ing with 
rea son able care for his own safety.

32 see [74].

33 [2003] HCA 51 at para. [104].

34 [2002] NSWCA 267.

35 ibid [53].

36 ibid [52].

37 [2005] NSWCA 43.

38 ibid [77].

39 [2004] NSW SC 564.

40 [2005] HCA 19.
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It was sub mit ted that, in the case of a de fen dant
who was not an em ployer, a duty of care arises only to 
those per sons who are at the time, ex er cis ing rea son -
able care for their own safety.

Dunford J found this sug ges tion “novel and sur -
pris ing”. Van der Sluice was one of the cases re lied
upon in sup port of that prop o si tion. Dunford J
said:41

“ . . . A duty of care may be owed not with stand ing 
a fail ure of the other per son to take rea son able
care for his or her own safety. . . . To hold oth er -
wise, i.e., that there is no duty of care owed to
those who failed to take rea son able care for their
own safety, would have the ef fect of mak ing con -
trib u tory neg li gence an ab so lute de fence to ac -
tions of neg li gence and ne gate the pro vi sions of
the ap por tion ment leg is la tion . . . ”

In Surf Coast Shire Coun cil v Webb,42 the Vic to rian 
Court of Ap peal con sid ered the fol low ing cir cum -
stances. The plain tiff and his wife were pro pri etors
of a small busi ness and had en tered into a con tract
with the de fen dant shire to col lect rub bish from a
num ber of pub lic bins lo cated through out the shire.
The bins had no han dles or pro trud ing parts which
could be eas ily grasped, so that they could only be
lifted by be ing taken by a thin outer lip. When full,
con sid er able ef fort was re quired to re move them
from the cra dle in which they sat. Some times the
bot tom of the bin be came jammed into the base of
the cra dle.

One of the bins which the plain tiff was re quired to
empty was op po site a shop. It seems that rub bish
from the shop was placed into the bin and there was
a much greater ef fort in volved in lift ing that bin
than oth ers. On the day in ques tion, the plain tiff
sought to lift the heavy bin out of its cra dle but found
that it was jammed into the base of the stand. The
plain tiff gave the bin a “vi o lent jerk” and he suf fered
an injury.

It was al leged that the shire breached its duty and
failed to pre vent the dump ing of com mer cial rub bish 
in ex ces sive quan ti ties in the bins and failed to pro -
vide suit able or ap pro pri ately de signed bins.

Chernov JA who gave the judg ment of the court ac -
cepted that the ambit of any duty owed was nar -
rower than that owed by an em ployer to an em -
ployee. There was some ev i dence that a sim ple
method of fit ting the bins with lids which lim ited the
size and amount of rub bish which could be placed in
them would have al le vi ated this risk. Chernov JA
con sid ered the sub mis sion that the plain tiff was in a
good po si tion to as sess the risk in volved in lift ing a
heavy bin when it was jammed and to pro tect him self 
against the pos si bil ity of in jury by seek ing as sis -
tance. He stated, how ever, that that went to the
ques tion of con tri bu tion and found the de fen dant li -
a ble.

In Thomp son v Woolworths43 the plain tiff and her
hus band owned and con ducted a bread de liv ery ser -
vice in the course of which they made daily de liv er ies
to the lo cal Woolworths store. De liv er ies were made
to a load ing dock at the end of a lane. The load ing
dock led to a store room which was un der the con trol
of a store man and there were roller doors be tween
the load ing dock and the store room. The sys tem was
that sup pli ers of goods would re verse the truck along 
the lane way and un load the goods onto the load ing
dock from where they were taken to the store room.

The pres ence of the store man was nec es sary once
the truck reached the load ing dock, ob vi ously for the
pur pose of in voic ing goods and de ter min ing the cor -
rect quan tity and so forth. When the store man was
not pres ent, it was nec es sary to press a buzzer to at -
tract his at ten tion and bring him to the load ing dock. 
The ev i dence was that on some oc ca sions it took up
to 10 or 15 min utes for the store man to ar rive. The
plain tiff was un able to un load her bread and con -
tinue on to per form her other de liv er ies with out the
as sis tance of the store man.

In an area ad ja cent to the load ing dock, two in dus -
trial waste bins were lo cated. The waste bins were
usu ally placed along side the load ing dock. Upon
them be ing emp tied by the lo cal coun cil, the coun cil
work ers would reg u larly leave the empty bins in the
lane way in front of the load ing dock with out re turn -
ing them to the po si tion where they or di narily stood.
The pres ence of the bins in front of the dock ef fec -
tively pre vented de liv ery ve hi cles from obtaining
access to it.

The trial judge found as a fact that it was the re -
spon si bil ity of the de fen dant to move the bins. He
found that the de fen dant’s em ploy ees were aware
that the bins con sti tuted an ob sta cle and also that
driv ers of ten moved the bins.

The ad van tage of mov ing the bins for the de liv ery
driver was that it saved some amount of time and al -
lowed that per son to go on their way to com plete fur -
ther de liv er ies. How ever, the time saved by mov ing
the bins must have been not sig nif i cant, as the de liv -
ery driver had to wait for the store man in any event
to per mit the ac tual de liv ery to oc cur on the load ing
dock.

Prior to be ing in jured, the plain tiff and her hus -
band com plained to the de fen dant’s staff and man -
age ment about the bins be ing left in the lane way.
Shortly prior to the ac ci dent the plain tiff wrote in
her di ary “too heavy for man ual mov ing . . . too heavy 
for me to move by my self”. Over the 18 months or so
prior to the ac ci dent, the plain tiff moved the bins be -
tween 20 and 30 times. A week or two prior to her in -
jury, she was at tempt ing to lift a crate of bread and
in jured her back.

 On the rel e vant day, the plain tiff ar rived at the de -
fen dant’s pre mises and no other per son was pres ent. 
There were empty waste bins in front of the load ing
dock. The plain tiff re versed the truck along the lane -
way and then af ter leav ing the truck at tempted to
move one of the bins. Dur ing this ep i sode, she was in -
jured.

Samios DCJ found for the plain tiff on the ba sis
that there was a fail ure to pro vide a safe sys tem in
cir cum stances in where the de fen dant knew that the 
bins rep re sented an ob sta cle for the de liv ery driv ers,
and that they knew that the driv ers would of ten
move the bins. He found that there was ev i dence
which dem on strated that there were mea sures, not
ex pen sive or dif fi cult to im ple ment, which would
have changed the sys tem and al le vi ated the risk.

The de fen dant suc cess fully ap pealed to the
Queensland Court of Ap peal.44 The Chief Jus tice
found that, while the risk of the plain tiff in jur ing
her self was ob vi ous, this did not bear upon the ex is -
tence of a duty it self, but on the for mu la tion of the
con tent of the duty. He re ferred to the re la tion ship
be tween the par ties, the ob vi ous ness of the risk and
the un der tak ing of the risky ma noeuvre as be ing im -

41 su pra [35].

42 [2003] VSCA 162.

43 [2005] HCA 19.

44 Woolworths v Thomp son [2003]

QCA 551.
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por tant el e ments in the for mu la tion of that con tent.
In his view, the duty owed to the plain tiff did not ex -
tend to tak ing steps to elim i nate this risk. 

Wil liams JA fo cused pri mar ily upon the ob vi ous -
ness of the risk, given the plain tiff’s knowl edge of the 
weight of the bins, as well as her pre vi ous in jury. He
re ferred to her state ment un der cross-ex am i na tion
where she stated that “it was ob vi ous to me that I
should n’t have pushed the bins”.

McMurdo J dis sented. He re ferred to the ma jor ity
judg ment in Nagel45 where it was stated:

“We are left in no doubt that the trial Judge was
cor rect in con clud ing that the risk of in jury to
those div ing from the rock ledge was rea son ably
fore see able. As he said ‘it may have rea son ably
been con sid ered fool hardy or un likely’ for a per -
son to dive as the ap pel lant did, but as he re cog -
nised, that was not the rel e vant ques tion: a risk
may con sti tute a fore see able risk even though it
is un likely to oc cur. It is enough that the risk is
not far fetched or fan ci ful.”

McMurdo J re ferred to the fact that the ma jor ity in 
the High Court dis missed the ap peal in Ro meo, not
be cause a duty of care was not owed, but be cause it
was not breached. He stated:

“Toohey & Gummow JJ re marked that ‘the risk
ex isted only in the case of some one ig nor ing the
ob vi ous’ but added:

“ ‘In putt ing the mat ter in that way, there is a
dan ger of draw ing in the ques tion of con trib u -
tory neg li gence of the plain tiff to what is a con -
sid er ation of the duty of care on the de fen dant.
For that rea son we think it is pref er a ble to ap -
proach the mat ter on the foot ing that there
was a duty of care on the re spon dent to take
any steps that were rea son able to pre vent the
fore see able risk be com ing an ac tu al ity.’

“Kirby J & Hayne J each dis tin guished be tween
the is sue of whether a duty of care ex isted and
the is sue in volv ing what was al ter na tively de -
scribed as the mea sure, scope or con tent of that
duty. The ob vi ous ness of the dan ger pre sented
by the cliff was rel e vant to the sec ond of those is -
sues: see pp488-489 where Hayne J said:

‘What is rea son able must be judged in the light 
of all the cir cum stances. Usu ally the grav ity of
the in jury that might be sus tained, the like li -
hood of such an in jury oc cur ring and the dif fi -
culty in cost of avert ing the dan ger will loom
large in that con sid er ation. But it is not only
those fac tors that may bear upon the ques tion.
In the case of a pub lic au thor ity which man -
ages pub lic lands, it may or may not be able to
con trol en try on the land in the same way that
a pri vate owner may: it may have re spon si bil -
ity for an area of wil der ness far re moved from
the near est town or vil lage or an area of care -
fully man i cured park in the mid dle of a cap i tal
city; it may pos i tively en cour age, or at least
know of, use of the land only by the fit and ad -
ven tur ous or by those of all ages and con di -
tions. All of these mat ters may bear upon what
the rea son able re sponse of the au thor ity may
be to the fact that in jury is rea son ably fore see -
able. Sim i larly, it may be nec es sary, in a par tic -
u lar case, to con sider whether the dan ger was
hid den or ob vi ous, or to con sider whether it
could be avoided by the ex er cise of the de gree

of care or di narily ex er cised by a mem ber of the
pub lic or to con sider whether the dan ger is one
cre ated by the ac tion of the au thor ity or is nat -
u rally oc cur ring. But all of these mat ters (and I 
am not to be taken as giv ing some ex haus tive
list) are no more than par tic u lar fac tors which
go to wards judg ing what rea son able care on
the part of a par tic u lar de fen dant re quired. In
the end that ques tion, what is rea son able, is a
ques tion of fact to be judged in all of the cir -
cum stances of the case.’ ”

McMurdo J also dealt with ar gu ments
ad vanced by the de fen dant which, it was
ar gued, pointed to wards com ments in
cases such as Brody sup port ing the prop o -
si tion that no duty is owed in re spect of an
ob vi ous risk. He found (like the mem bers
of the ma jor ity) that the de fen dant owed a
duty to do what was rea son able to avoid
the risk of in jury in her move ment of the
bins whilst un as sisted. He dis agreed how -
ever with the ma jor ity on the ba sis that the 
con tent of the duty did ex tend to cover this
par tic u lar risk, al beit ob vi ous.

The plain tiff ob tained spe cial leave and
was suc cess ful in the High Court. The
High Court agreed with the rea son ing of
McMurdo J and said:46 

“When a per son is re quired to take rea -
son able care to avoid a risk of harm to
an other, the weight to be given to the ex pec ta -
tion that the other will ex er cise rea son able care
for their own safety is a mat ter of fac tual judg -
ment. . . . The ob vi ous ness of a risk, and the re -
mote ness of the like li hood that other peo ple will
fail to ob serve and avoid it, are of ten fac tors rel e -
vant to a judg ment about what rea son able ness
re quires as a re sponse. In the case of some risks,
rea son able ness may re quire no re sponse. . . . The 
fac tual judg ment in volved in a de ci sion about
what is rea son ably to be ex pected of a per son
who owes a duty of care to an other in volves an
inter-play of con sid er ations. The weight to be
given to any one of them is likely to vary ac cord -
ing to cir cum stances. If the ob vi ous ness of a risk, 
and the rea son able ness of an ex pec ta tion that
other peo ple take care for their own safety, were
con clu sive against li a bil ity in ev ery case, there
would be lit tle room for a doc trine of con trib u -
tory neg li gence. . . . The question was whether
the respondent had a proper de livery system in
place. Such a system should have in cluded
arrangements for moving the waste bins left in
the laneway by the coun cil work ers in or der to
clear ac cess to the loading dock. The [plaintiff]
and other de livery driv ers had no responsibility
to design, and no power to implement, the de -
livery system operating on the respondent’s pre -
mises.” (my em pha sis)

It is sub mit ted that the dif fer ence in views in this
case rep re sents one of those cir cum stances upon
which rea son able minds may dif fer, par tic u larly in
light of the fact that it was likely that the ac tions of
the plain tiff in mov ing the bin re sulted in lit tle sav -
ing of time.

It is sub mit ted that the rea son ing in the Court of
Ap peal and the High Court dem on strates a num ber
of points.

45 su pra at pp430-431.

46 su pra [35] to [38].
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First, each de ci sion shows that the prop o si tion
that there can be no duty owed in re spect of a fore -
see able but ob vi ous risk is in cor rect.

Sec ond, each de ci sion must also dem on strate that
the find ing that the risk of in jury in Van der Sluice
was not fore see able is in cor rect. If the risk of in jury
to Mrs Thomp son was fore see able in cir cum stances
in which she vol un tarily moved a heavy in dus trial
bin, how can the risk of in jury (by fall ing off a lad der)
to a con trac tor who was en gaged to in stall Christ mas 
dec o ra tions not be fore see able?

Third, the de ci sion of the High Court rests upon
the fail ure to have in place a proper de liv ery sys tem47

and the in abil ity of the plain tiff to ‘im ple ment’ or
‘de sign’ such a sys tem. In that re gard, there ap pears
to be some con ver gence of prin ci ple with that put
for ward by Ipp J in Rock dale Beef. There, a fac tor
which was said to be par tic u larly rel e vant to the im -
po si tion of a duty on a prin ci pal to a con trac tor was
the plain tiff’s in abil ity to pro tect him self from in jury 
by way of the con fig u ra tion of the worksite, that is,
the plain tiff was vul ner a ble to a risk of in jury over
which he had no con trol.

5 The ap pli ca tion of
the Civil Li a bil ity Act 2003

The above dis cus sion has hith erto ex cluded a con -
sid er ation of this leg is la tion. The first thing to note
is that the Act will have no ap pli ca tion to con ven -
tional em ployer/em ployee re la tion ships. Sec tion 5 of
the Civil Li a bil ity Act states:
5 Civil li a bil ity ex cluded from Act 
This Act does not ap ply in re la tion to any civil claim 
for dam ages for per sonal in jury if the harm re sult -
ing from the breach of duty owed to the claim ant is
or in cludes– 

(a) an in jury as de fined un der the WorkCover
Queensland Act 1996, other than an in jury to
which sec tion 36(1)(c) or 371 of that Act ap -
plies; or 
Ex am ple for para graph (a)– 
A worker em ployed un der a con tract of ser vice with a
la bour hire com pany is in jured at the pre mises of a
host em ployer while driv ing a de fec tive ma chine. The
worker pur sues claims for dam ages for civil li a bil ity
against the la bour hire com pany, the host em ployer
and the man u fac turer of the ma chine. The worker
suf fers a num ber of in ju ries but only 1 of them is ac -
cepted as an in jury un der the WorkCover Queensland 
Act 1996, sec tion 34. This Act does not ap ply to any of 
the claims for dam ages. 
(b) an in jury as de fined un der the Work ers’
Com pen sa tion and Re ha bil i ta tion Act 2003,
other than an in jury to which sec tion 34(1)(c)
or 352 of that Act ap plies; or 
(c) an in jury that is a dust-re lated con di tion; or 
(d) an in jury re sult ing from smok ing or other
use of to bacco prod ucts or ex po sure to to bacco
smoke.

Sec tion 32 Work ers’ Com pen sa tion and Re ha bil i -
ta tion Act 2003 rel e vantly states:
“32(1) An “in jury” is per sonal in jury aris ing out
of, or in the course of, em ploy ment if the em ploy ment 
is the ma jor sig nif i cant fac tor caus ing the in jury.”

It can also be seen from Sched ule 2 Part 1 Work ers’
Com pen sa tion and Re ha bil i ta tion Act that a per son
per form ing work un der a con tract is em ployed by an

em ployer (and may thus suf fer an in jury within the
mean ing of the Act) un less he or she:

(i) is paid to achieve a spec i fied re sult or out come;
and

(ii) has to sup ply the plant and equip ment or tools
of trade needed to per form the work; and

(iii) is, or would be, li a ble for the cost of rec ti fy ing
any de fect in the work per formed.

It is not pro posed to con duct a wide-rang ing over -
view in re spect of the ef fect of the en tire Civil Li a bil -
ity Act on such cases, how ever, for pres ent pur poses,
the rel e vant sec tions are set out as fol lows:
“Gen eral Prin ci ples
9 (1) A per son does not breach a duty to take pre cau -
tions against a risk of harm un less–

(a) the risk was fore see able (that is, it is a risk
of which the per son knew or ought rea son ably
to have known); and 
(b) the risk was not in sig nif i cant; and
(c) in the cir cum stances, a rea son able per son in
the po si tion of the per son would have taken the
pre cau tions.

(2) In de cid ing whether a rea son able per son would
have taken pre cau tions against a risk of harm, the
court is to con sider the fol low ing (among other rel e -
vant things)–

(a) the prob a bil ity that the harm would oc cur if
care were not taken;
(b) the likely se ri ous ness of the harm;
(c) the bur den of tak ing pre cau tions to avoid the 
risk of harm;
(d) the so cial util ity of the ac tiv ity that cre ates
the risk of harm."

“Mean ing of ‘ob vi ous risk’
13 (1) For this di vi sion, an ‘ob vi ous risk’ to a per son 
who suf fers harm is a risk that, in the cir cum -
stances, would have been ob vi ous to a rea son able
per son.
(2) Ob vi ous risks in clude risks that are pat ent or a
mat ter of com mon knowl edge.
(3) A risk of some thing oc cur ring can be an ob vi ous
risk even though it has a low prob a bil ity of oc cur -
ring.
(4) A risk can be an ob vi ous risk even if the risk (or a 
con di tion or cir cum stance that gives rise to the risk)
is not prom i nent, con spic u ous or phys i cally
observable.
(5) To re move any doubt, it is de clared that a risk
from a thing, in clud ing a liv ing thing, is not an ob -
vi ous risk if the risk is cre ated be cause of a fail ure
on the part of a per son to prop erly op er ate, main -
tain, re place, pre pare or care for the thing, un less
the fail ure it self is an obvious risk.”
“Per sons suf fer ing harm pre sumed to be
aware of ob vi ous risks
14 (1) If in an ac tion for dam ages for breach of duty
caus ing harm, a de fence of vol un tary as sump tion of
risk is raised by the de fen dant, and the risk is an ob -
vi ous risk, the plain tiff is taken to have been aware
of the risk un less the plain tiff proves, on the bal ance
of prob a bil i ties, that he or she was not aware of the
risk.
(2) For this sec tion, a per son is aware of a risk if the
per son is aware of the type or kind of risk, even if the 
per son is not aware of the pre cise na ture, ex tent or
man ner of oc cur rence of the risk.”

Af ter as cer tain ing whether or not the leg is la tion
ap plies, the next thing to note about the sec tions47 see [36].
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deal ing with ob vi ous risks is that whilst sec tion 15
pre scribes that a duty is not owed to an other per son
to warn of an ob vi ous risk and sec tion 19 de clares
that a per son is not li a ble in neg li gence for harm suf -
fered by an other as a re sult of the ma teri ali sa tion of
an ob vi ous risk of a dan ger ous rec re ational ac tiv ity,
the po si tion is dif fer ent in re spect of other ac tiv i ties
where an ob vi ous risk is taken.

A per son may still suc ceed de spite en gag ing in con -
duct which in volves an ob vi ous risk (not be ing ac tiv i -
ties re ferred to in sec tions 15 or 19) sub ject to the
stat u tory form of vol un tary as sump tion of risk en -
cap su lated in s14. There fore, whilst there is a de nial
of the es tab lish ment of li a bil ity in re spect of rec re -
ational ac tiv i ties and warn ing cases in re spect of ob -
vi ous risks, other sit u a tions are left to the com mon
law sub ject to the ap pli ca tion of s14.

It can be seen that there are two ma jor changes to
the com mon law con cept of vol un tary as sump tion of
risk. First, the plain tiff need only be aware of the
“type or kind of risk even if [he] is not aware of the
pre cise, na ture, ex tent or man ner of oc cur rence of
the risk”. Con trast this to the com mon law po si tion
where there needs to be a full ap pre ci a tion of the pre -
cise risk be fore the de fence can ap ply. Sec ond, the
onus of prov ing the aware ness of the risk is re versed; 
it now lies on the plain tiff to es tab lish that he or she
was not aware of the risk.

In the con text of this back ground, it is sub mit ted
that the plain tiffs in both Surf Coast Shire Coun cil
and Thomp son would not have suf fered an “in jury”
within the mean ing of the Work ers’ Com pen sa tion
and Re ha bil i ta tion Act. Each plain tiff was an in de -
pend ent con trac tor who would have fallen within
the three con junc tive catagories of Sched ule 2 of that 
Act. The Civil Li a bil ity Act would have ap plied. Us -
ing these au thor i ties as ex am ples, would the Civil
Li a bil ity Act have made a dif fer ence to the out come
of ei ther case?

It is sub mit ted that a volenti de fence may well
have been raised in Surf Coast Shire Coun cil in that
the plain tiff may be found to have been aware of the
type or kind of risk to him in cir cum stances in which
he lifted the bin out of the cra dle. It is worth not ing
that the test in sec tion 14(1) is sub jec tive. Com pare
this to sec tion 13(1) which de fines an ob vi ous risk as
one which would have been ob vi ous to a rea son able
per son in the po si tion of the plain tiff.

The plain tiff in Thomp son would cer tainly have
had to deal with greater dif fi cul ties than the sub -
stan tial ones which she did en coun ter. The plain tiff
would have had to have proved that she was not
aware of the gen eral risk of in jury to her back in cir -
cum stances in which she has pre vi ously dia rised
that the bins were too heavy for her and in cir cum -
stances in which she had in jured her back, only a
mat ter of weeks ear lier. This would have been a dif fi -
cult hur dle for her to over come.

The con cept of vol un tari ness, how ever, is still pres -
ent. In Suncorp In sur ance and Fi nance v Blakeney,48

Pincus JA stated:
“ . . . the def i ni tion of the volenti de fence ac -
cepted in Roggenkamp v Bennett (1950) 80 CLR
292 at 300 places a heavier bur den on a de fen -
dant in a case of this sort. McTiernan and Wil -
liams JJ held that the el e ments of a de fence of a
de fence of volenti non fit injuria were con ve -
niently stated in the then cur rent edi tion of

Halsbury:
‘In or der to es tab lish the de fence, the plain tiff
must be shown not only to have per ceived the
ex is tence of dan ger, for this alone would be in -
suf fi cient, but also that he fully ap pre ci ated it
and vol un tarily ac cepted the risk’.”

The trend of mod ern au thor i ties is that there must 
be an “ab sence from his mind of any feel ing of con -
straint so that noth ing shall in ter fere with the free -
dom of his will”.49 In other words, if for ex am ple the
ev i dence in Thomp son had been that the plain tiff
would have suf fered some form of gen u ine eco nomic
harm had she not moved the bin, it could le git i -
mately be ar gued that the act of mov ing the bin was
not a vol un tary one. She may per haps have been able 
to lead some ev i dence on this is sue.

Sim i lar re marks ap ply to the plain tiff in Surf Coast 
Shire Coun cil. Sec tion 14 makes no ref er ence to the
party who bears the onus of proof on this is sue. It can 
be safely said then that such onus of prov ing vol un -
tari ness lies on the de fen dant. It is sub mit ted there -
fore, that in cir cum stances in which a plain tiff is un -
able to prove that he or she was not aware of the risk,
a plain tiff will de feat the volenti de fence, as al tered
by sec tion 14, un less the de fen dant is able to es tab -
lish vol un tari ness.

6 Con clu sion
The man ner of deal ing with cir cum stances in

which it is ar gued that peo ple ought to take greater
care for their own safety in the con text of work place
in ci dents has gen er ally been thought to con tain
fairly well set tled prin ci ples in the em ployer/em -
ployee re la tion ship. De spite that, the mat ter has re -
cently been dealt with by the High Court where the
only is sue was the pro vi sion of a safe sys tem.

In re spect of con trac tors, it is sub mit ted that a
theme can be de tected. In cir cum stances in which a
plain tiff finds him self or her self in a dan ger ous or
un safe sit u a tion as a con se quence of the sys tem
which he or she is re quired to work within, it ap pears 
that there will be a sig nif i cantly greater chance of a
plain tiff es tab lish ing a rel e vant duty owed to him or
her (see Rock dale Beef and Thomp son). An ex am ple
of the in verse of this prop o si tion is Pack-Tainers Pty
Ltd where there was ad e quate scope for the plain tiff
to con trol the sys tem within which he was re quired
to work.

In those cir cum stances, it is sub mit ted that the
views of the High Court in Thomp son are con sis tent
with the state ments of Ipp JA in Rock dale Beef and
Young CJ in Pack-Tainers Pty Ltd and in con sis tent
with the nar row in ter pre ta tion of the duty owed to
an in de pend ent con trac tor. It must be doubted
whether the High Court in Brodribb ever in tended
to pre scribe such a nar row for mu la tion for gen eral
ap pli ca tion to con trac tors. Apart from any ar gu ment 
in re spect of the vi car i ous li a bil ity of the prin ci pal be -
cause of the neg li gence of the snig ger, the fac tual
back ground nec es sar ily made for the for mu la tion of
a nar row duty of care.

In deed, the judg ment of Brennan J re fers to the
entrepreuner’s duty aris ing “be cause he has cre ated
the risk”. It would be odd then if a duty was de nied in 
cir cum stances in which an en tre pre neur cre ated a
risk but sim ply in a dif fer ent way.

48 (1993) Aust Tor ts Re por ts

81-253 at 62,648.

49 Bowater v Rowley Regis Corp

[1944] KB 476 at p.479 per Scott 

LJ.
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By de fin ing the scope of the duty in a nar row fash -
ion, a con trac tor who does not de pend upon the safe
or gani sa tion of ac tiv i ties be tween con trac tors, but
does de pend upon a safe sys tem be ing in place, would 
fail in a sit u a tion in which there is no rel e vant as pect
of the for mer cir cum stance pres ent, but as to the lat -
ter, is re quired to work in an un safe sys tem over
which he has lit tle or no con trol.

 It is dif fi cult to see how the plain tiff in McDonnell
v Hoffman could have suc ceeded; Chesterman J in
fact re marked that the de bate as to whether the
plain tiff was an em ployee or a con trac tor made no
dif fer ence to the de ci sion. There, the plain tiff, an ex -
pe ri enced tree feller, elected to com mence work
alone with out his co-worker and, be cause of the way
in which he ap proached his task, was in jured. The
only al le ga tion of neg li gence that was ad vanced was
a fail ure to pro vide a safe sys tem in cir cum stances in
which the in jury was caused by the plain tiff’s own
mis judg ment of a sit u a tion.

 In Brodribb, the only way in which the plain tiff
could have suc ceeded against his prin ci pal was to al -
lege the duty which ul ti mately was found to ex ist (al -
though of course the breach was not proved). In nei -
ther Brodribb nor Hoffman was there any un safe
sys tem pres ent which placed the plain tiff in a vul -
ner a ble po si tion.

It is sub mit ted that con trac tors who fall out side
the scope of the Civil Li a bil ity Act will in many cir -
cum stances be in re la tion ships with their prin ci pals
which shall be very close to em ploy ment. This is be -
cause where a con trac tor:

(i) is paid to achieve a spec i fied re sult or out come;
and

(ii) has to sup ply the plant and equip ment or tools
of trade needed to per form the work; and

(iii) is, or would be, li a ble for the cost of rec ti fy ing

any de fect in the work per formed;
he or she will not be a “worker” within the mean -

ing of the Work ers’ Com pen sa tion and Re ha bil i ta -
tion Act 2003; will not be able to suf fer an “in jury”;
and will there fore fall out side the Civil Li a bil ity Act.
It is sub mit ted that con trac tors who fall out side the
Act there fore will be more likely to face sit u a tions
where they face risks be cause of an un safe sys tem to
which they may be vul ner a ble and have no con trol
over, and that those sit u a tions shall more readily fall
within a fac tual sce nario like Rock dale Beef. 

The dif fi culty for con trac tors arises not nec es sar -
ily be cause of the ef fect which the Civil Li a bil ity Act
ought to have on claims but be cause of the type of
con trac tor gen er ally in cluded in its op er a tion.

Those con trac tors who fall within the ap pli ca tion
of the Civil Li a bil ity Act will, gen er ally speak ing, be
more truly ‘in de pend ent’ and there fore more likely
to be in a po si tion to ex ert more con trol over their
work sys tems. There is the pros pect of an ab so lute
de fence here, how ever the is sue of vol un tari ness
shall loom large as it has un der the com mon law.Y
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In Queensland in the last 11 years, there has
been sig nif i cant pre scrip tive in ter ven tion af -
fect ing com mon law claims for dam ages aris ing 
out of per sonal in jury. The Mo tor Ac ci dent In -
sur ance Act 1994 (as amended), Work ers’ Com -
pen sa tion and Re ha bil i ta tion Act 2003, Per -
sonal In ju ries Pro ceed ings Act 2001 (as
amended) and the Civil Li a bil ity Act 2003 are
the principal pre scrip tive stat utes affecting the 
com mon law.2 Some of the com mon law prin ci -
ples of as sess ing dam ages have been mod i fied
by these stat utes. It is there fore timely to re -
view the guid ing au thor i ties and the method of
as sess ment of dam ages in cat a strophic claims.

Quan ti fy ing the dam ages for a cat a strophic in jury
claim is an ex ten sion of gen eral prin ci ples ap plied to
as sess ing dam ages for per sonal in jury, with which
most per sonal in jury law yers are fa mil iar. This pa -
per ex am ines the heads of dam age in spi nal and ac -
quired brain in jury claims, which law yers may only
en coun ter in fre quently.

Turn ing to the heads of dam age:

Pain, suf fer ing and loss of ame ni ties
As sess ment of gen eral dam ages in re spect of in ju -

ries con se quent upon neg li gence on the high way and 
all other claims, save for mas ter and ser vant claims,
for dam ages for per sonal in jury oc ca sioned af ter De -
cem ber 2, 2002, are the sub ject of ss 51, 61 and 62 of
the Civil Li a bil ity Act 2003 and the ‘in jury scale
value’ (‘ISV’) as cal cu lated by ref er ence to, inter alia, 
Sched ule 4, Part 1, Items 1, 2 and 5 of the Civil Li a -
bil ity Reg u la tion 2003. The cal cu la tion of ISV for
mul ti ple in ju ries is pre scribed by Sched ule 4, Part 1,
Di vi sion 1 of the Civil Li a bil ity Reg u la tion 2003.

Be cause cat a strophic in jury, in ad di tion to para ple -
gia, quad ri ple gia and ac quired brain in jury, of ten in -
cludes as so ci ated neu ro log i cal, or tho pae dic, uro log i -
cal, sex ual or in tes ti nal in ju ries, it is nec es sary to ex -
am ine the sched ules of the Civil Li a bil ity Reg u la tion
2003 care fully to prop erly es ti mate the ISV. 

In re spect of mas ter/ser vant claims, the com mon
law as mod i fied by the Workers’ Com pen sa tion and
Re ha bil i ta tion Act 2003 ap plies (as dis tinct from the
as sess ment of the work-re lated in jury for the stat u -
tory com pen sa tion claim un der the Work ers’ Com -

pen sa tion and Re ha bil i ta tion Act 2003).
In ac quired brain in jury claims, of ten there is a

loss of speech, mem ory, in sight and mo tor func tion,
but not the util i ties. Ac quired brain in jury claims at -
tract in fe rior awards when com pared with the
awards in high level quad ri ple gic claims. 

In re spect of cat a strophic in jury claims, a com po -
nent of the quan tum of the award for gen eral dam -
ages is the ob jec tively de ter mined so cial and psy cho -
log i cal suf fer ing and so cial dis abil ity which a claim -
ant with an ac quired brain or spi nal in jury will en -
dure for the re main der of their life. Con se quent
upon cat a strophic in jury, there are of ten psy chi at ric
dis or ders in clud ing de pres sion and be hav ioural dis -
or ders.3

Age is rel e vant. An older per son has less time to
suf fer, but the re main der of the un im paired life is
more pre cious be cause it is a scarce re source.
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the rel e vant stat ute. Af ter July 1, 2003,

the Work ers’ Com pen sa tion and

Re ha bil i ta tion Act 2003 is the rel e vant

stat ute. For com mon law claims, other

than high way or mas ter and ser vant

claims, af ter June 18, 2002, the

Per sonal In ju ries Pro ceed ings Act 2001

(as amended) and af ter De cem ber 1,

2002, the Civil Li a bil ity Act 2003 (the

CLA applies to PIPA claims after

December 1, 2002).

3 Scarf v State of Qld & Anor un re por ted,

SC Qld No.1272 of 1993, White J,

Oc to ber 30, 1998; C6 quad ri ple gia with

con se quent de pres sion; Winterton v

Mer can tile Mu tual Ins. (Aust) Ltd [2002]

QCA 249 (brain in jury).

Heads of
dam age
in spi nal (para ple gic
& quad ri ple gic/
tetraplegic) and
ac quired/trau matic
brain in jury claims in
Queensland

by Pe ter Sacre1

damages
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Youn ger peo ple suf fer lon ger but have more time
and flex i bil ity of mind and body to adapt to the im -
pair ment. The pain and suf fer ing con se quent to the
ini tial in jury and any rel e vant sur gery or treat ment
there af ter sounds in dam ages.4 

Musculo skel e tal and neuropathic pain are com -
mon prob lems fol low ing spi nal cord in jury and
sound sig nif i cantly in awards of gen eral dam ages.5

In award ing a C5 quad ri ple gic fe male $200,000 for
gen eral dam ages in Theden v Nom i nal De fen dant &
Ors [2004] QSC 310, in ad di tion to var i ous dif fer -
ences be tween the com par a tive plain tiffs by way of
age and com par a tive up per limb dis abil ity, Jones J
noted much de pended on the qual ity of the pre-ac ci -
dent life of the claim ant and what their pros pects for
the fu ture were.6

Loss of con sor tium
In re spect of high way claims and other claims, save 

for mas ter and ser vant claims, the court must not
award dam ages for loss of con sor tium un less the in -
jured per son died, or gen eral dam ages are as sessed
in ex cess of $30,000. Loss of servitium claims are
lim ited to three times av er age weekly earn ings per
week.7 

In any event, the awards for loss of con sor tium
dem on strate the low mon e tary value the courts at -
tach to loss of sex ual func tion.8

Loss of ex pec ta tion of life
In re spect of high way claims for in ju ries oc cur ring

af ter De cem ber 2, 2002, awards un der this head of
dam age are cap tured within the award for “gen eral
dam ages” cal cu lated by ref er ence to the Civil Li a bil -
ity Reg u la tion 2003.9

The award for loss of life ex pec tancy is re ferred to
as the loss of ex pec ta tion for life. It is not usu ally a
large sum of money.10

In ter est on gen eral dam ages
In ter est on gen eral dam ages has been abol ished

for high way claims and other claims, save for mas ter
and ser vant claims.11 In re spect of mas ter and ser -
vant claims, the court de ter mines the ap pro pri ate
in ter est rate up to judge ment.12

Life ex pec tancy
Life ex pec tancy is a con tin gency which must be re -

flected in the cal cu la tion of fu ture eco nomic dam -
ages.13 It is de ter mi na tive of the mul ti plier ap plied
us ing the 5 percent ta bles to cal cu late pres ent val ues
of fu ture weekly costs. The be gin ning point for an
Aus tra lian claim ant when cal cu lat ing an es ti mate of
life ex pec tancy is the most re cent Aus tra lian Bu reau
of Sta tis tics life ex pec tancy ta bles. There are Aus tra -
lian Bu reau of Sta tis tics life ex pec tancy ta bles for in -
dig e nous Aus tra lians. When as sess ing dam ages for
for eign na tion als, the life ex pec tancy ta bles of their
coun try of or i gin need to be as cer tained.

Some ac quired brain in jury claim ants have their
life ex pec tancy dis counted to re flect any loss caused
by ac ci dent-re lated in ju ries.14

Some ac quired brain in jury claim ants have nor mal 
life ex pec tancy.15

A para ple gic’s life ex pec tancy is usu ally the nor mal 
expectancy, save where there is some pre-ex ist ing
con di tion such as artheroschlerosis, hy per ten sion,
di a be tes, smok ing or a post-ac ci dent his tory of re cur -
rent pres sure sores or uri nary tract in fec tions.16

A quad ri ple gic’s life ex pec tancy, in ad di tion to the
risk of re cur rent pres sure sores or uri nary tract in -
fec tions, is prej u diced by risk of re spi ra tory in fec -
tion. Fur ther, quad ri ple gics – be cause of their up per
limb dis abil ity – are not as able in re liev ing pres sure
on their back sides by lift ing. This is usu ally ex ac er -
bated by post-in jury weight gain con se quent to sed -
en tary life style.

4 Winterton v Mer can tile Mu tual Ins.

(Aust) Ltd [2000] QCA 249 brain in jury,

gen eral dam ages $150,000; Goode v

Thomp son & Suncorp Gen eral In sur ance

Ltd un re por ted, SC Qld No Ambrose J,

July 2, 2002, brain in jury, gen eral

dam ages, $150,000; Cas tro (by her next 

friend Cas tro) v Hillery [2001] QSC 510,

brain in jury, gen eral dam ages $160,000;

Theden v Nom i nal De fen dant & Qld

[2004] QSC 310 C5 quad ri ple gia,

gen eral dam ages $200,000; In Cas tro

(by her next friend Cas tro) v. Hillery

[2001] QSC 510 Jones J com pared the

var i ous brain in jury cases for the

pur poses of as sess ing gen eral dam ages. 

In as sess ing the com par a tives rel e vant

to Mrs Cas tro, Jones J noted (para

phras ing): in Winterton v Mer can tile

In sur ance a plain tiff, 14 years of age,

sus tained se vere brain dam age re sult ing

in an im pair ment of gross and mo tor

skills and se vere cog ni tive def i cits who

re ceived $150,000. In Goode v

Thomp son, a 12-year-old boy was struck 

by a mo tor ve hi cle and suf fered se vere

brain dam age which re sulted in phys i cal

and cog ni tive def i cits. Goode’s in ju ries

were dis sim i lar to and not as se vere as

Mrs Cas tro’s in ju ries. Both of these

plain tiffs were youn ger than Mrs Cas tro

and there fore had to en dure their

re spec tive dis abil i ties for a lon ger pe riod. 

Prior to the ac ci dent, the plain tiff

Winter ton was in the mildly re tarded

range and had very sig nif i cant cog ni tive

def i cits. The ef fect of her in jury was to

re duce her from be ing a per son who,

al though not very bright, could be

ex pected to cope on her own to one who

was un able to live in de pend ently.

Winter ton, prior to her ac ci dent,

dem on strated be hav ioural prob lems and

had dif fi culty in social is ing with her

peers and cop ing with school dis ci pline.

The di ag no sis was she was suf fer ing

from was At ten tion Def i cit Dis or der.

How ever. she did have a higher than

av er age range of in tel lec tual ac tiv ity. But

be cause of the un cer  tain out come of her

pre-ex ist ing dis or der, it is dif fi cult to

com pare her pros pects in light of those

of Mrs Cas tro. Fur  ther, Mrs Cas tro lost

the power of speech. $160,000 was

as sessed with $60,000 ap por  tioned to

the past pe riod; In McChesney (by her

lit i ga tion guard ian McChesney) v Singh

[2002] QSC 311, McKenzie J found the

plain tiff suf fered re duced expectation of

life, closed head injury, reduced

cognition, or thopaedic injuries, reduced

function in left hand and arm, and an

affected gait. General damages were

assessed $150,000.

5 Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, SC Qld, No.3500 of 1986,

Ambrose J, No vem ber 1, 1995,

para ple gia minus ar teroschelorosis

re sulted in award of gen eral dam ages of

$100,000; Hoban v Amcor Ltd

un re por ted, SC Qld BC 960 1930,

Cullinane J, April 2, 1996, gen eral

dam ages $150,000; T12 para ple gic with

burn ing pain; Groeneveld v Mt Isa Mines

Ltd, un re por ted, SC Qld, No.1562 of

1993, White J, June 19, 1996,

in com plete para ple gic with ongo ing back 

pain re sulted in award of gen eral

damages of $100,000.

6 Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted 24.10.97, SC Qld, No.836 of

1997 & No.8196 of 1996, Ambrose J,

23, fe male, C3, gen eral dam ages

$200,000; Scarf v State of Qld & Anor

un re por ted, SC Qld, No.1233 of 1993,

White J, Oc to ber 24, 1997, male C6

gen eral dam ages $180,000; Lebon v.

Lake Placid Re sort Pty Ltd & AMP & Ors

[2000] QSC 49, fe male, C6, gen eral

dam ages $170,000.

7 Section 58 of the Civil Li a bil ity Act 2003.

8 LeBon v Lake Placid Re sort Pty Ltd

[2000] QSC 49, Jus tice Wil liams, as he

then was, awarded $4,000 to the

ex-hus band un der this head, re fer ring to

the claim as a “relic of a by gone era”.

9 Section 51 of the Civil Li a bil ity Act 2003.

10 Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted 24.10.97, SC Qld, No.836,

1997, & No.8196 of 1996, Ambrose J,

23, fe male, C3, $3,000; Scarf v State of

Qld & Anor un re por ted, SC Qld, No.1233

of 1993, White J, Oc to ber 24, 1997,

male C6 lost 10-15 years of his life

ex pec tancy $3,000; LeBon v Lake Placid

damages
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For quad ri ple gics, loss of life ex pec tancy may be 10
to 15 years.17 Life ex pec tancy of ven ti lated quad ri -
ple gics is ad di tion ally prej u diced by the risk of ven ti -
la tor fail ure.

Re ha bil i ta tion phy si cians have pro duced pre dic -
tive ta bles as to the es ti mated loss of life ex pec tancy
as so ci ated with var i ous lev els of spi nal le sion.18 Af ter 
the court makes a find ing in re spect of life ex pec -
tancy, it is not fur ther dis counted when the court
turns its mind to other con tin gen cies which might
re quire dis count ing of var i ous heads of fu ture dam -
ages.19

Em ploy abil ity
The usual prin ci ples ap ply when as sess ing dam -

ages un der this head. The most sig nif i cant in di cia of
fu ture loss of earn ings is the his tory of past em ploy -
ment.

In re spect of eco nomic loss, if an ac quired brain or
spi nal in jured claim ant’s life ex pec tancy is shorter
than the pre-ac ci dent work ing life, there will need to
be a set-off for the lost years.20

Re train ing as part of re ha bil i ta tion, where pos si -
ble, an swers the claim ant’s duty to mit i gate their
loss.

Post-in jury em ploy ment for re mu ner a tion for ac -
quired brain-in jured claim ants, who are able and
will ing to work, is pos si ble. Work op por tu ni ties are
lim ited to em ploy ers who are able and will ing to in te -
grate brain-in jured per sons into their workforce in a
po si tion for which they are competent.

Where there is wheel chair ac cess, in clud ing bath -
room ac cess, in the work place, and a will ing em -
ployer, post-in jury em ploy ment of spi nal-in jured
claim ants is possible.

There are stat u tory af fir ma tive ac tion mea sures to 
as sist cat a stroph i cally in jured per sons into pub lic
ser vice em ploy ment.21

Para ple gics and quad ri ple gics will likely have a

short en ing of their post-in jury work ing life, be cause
the en ergy nec es sary to am bu late in a wheel chair is
at least twice that re quired by per sons walk ing.
There are also ar thri tis and joint prob lems, and spi -
nal cysts and nerve com pres sion con se quen tial to
spi nal cord in jury. Re sid ual em ploy abil ity22 is of ten
an is sue in para ple gic claims.

Some quad ri ple gics do work with out carer sup port 
and oth ers re quire carer sup port to un der take work.
There is usu ally lit tle dis count ing for re sid ual em -
ploy abil ity in quad ri ple gic claims.

Prior to any trial or set tle ment, there would need
to be sub stan tial par tic i pa tion in paid post-in jury
em ploy ment, prior to dis count ing of eco nomic loss.

In ter est on past eco nomic loss
For high way claims, in ter est on dam ages awarded

for past loss of in come is cal cu lated by ref er ence to
the ½ of the 10-year Trea sury bond rate as set and
pub lished by the Re serve Bank of Aus tra lia.23 In re -
spect of mas ter and ser vant claims, the court de ter -
mines the ap pro pri ate in ter est rate up to the date of
trial.24

For claims other than high way and mas ter and
ser vant claims, in ter est on dam ages awarded for
past loss of in come is cal cu lated by ref er ence to the ½ 
of the 10 year Trea sury bond rate as set and pub -
lished by the Re serve Bank of Aus tra lia.25

Dis count rate
on fu ture eco nomic loss

For high way claims, the dis count rate on com pen -
sa tion for fu ture loss is 5 per cent.26 In re spect of mas -
ter and ser vant claims, the dis count rate for com pen -
sa tion for im pair ment of earn ing ca pac ity is 5 per -
cent.27 For claims, other than high way and mas ter
and ser vant claims, the dis count rate for com pen sa -
tion for fu ture ex pen di ture and loss is 5 per cent.28

Re sort Pty Ltd [2000] QSC 49, His

Hon our, Jus tice Wil liams, as he then

was, awarded $3,000 un der this head for 

a C6 fe male quad ri ple gic who lost five to 

10 years of her life expectancy.

11 Section 60(1) of the Civil Li a bil ity Act

2003.

12 Section 47 of the Su preme Court Act

1995.

13 Malec v J.C. Hutton Pty Ltd (1989-90)

169 CLR 638.

14 In Cas tro (by her next friend) v Hillery

[2001] QSC 510, Mrs Cas tro was at risk

of chok ing when un su per vised be cause

her gag re flex was im paired. At time of

trial, but for in jury, she had 42 years of

fu ture life ex pec tancy. Dis count ing for

risk of chok ing re duced her life

ex pec tancy to 34 years.

15 Winterton (an in fant) v Mer can tile

Mu tual In sur ance (Aus tra lia) Lim ited,

un re por ted, Su preme Cour t of

Queensland, No.8 of 1999, Demack J,

6.9.99, fe male plain tiff 18 years at in jury 

had fu ture life ex pec tancy 64 years.

16 Bee croft v Prop. Top of the Mark B.U.P.

No.3410 and Ors un re por ted, SC Qld,

No.3500 of 1986, Ambrose J, No vem ber

1, 1995, pre ac ci dent ar theroschlerosis

& smok ing, age 39 at time of ac ci dent

and age 51 at trial, pre-ex ist ing

ar teroschlerosis would have re duced his

life ex pec tancy to 30 years, at age 51 his 

ar teroschlerosis & para ple gia re duced

his fu ture life ex pec tancy to 10-15 years

= 12 years; Hoban v Amcor Lim ited

un re por ted, Su preme Court of Qld,

Cullinane J, 2.4.96, age 51 at trial, life

exp. 25 years; Groeneveld v Mt Isa

Mines Ltd, un re por ted, SC Qld, No.1562

of 1993, White J, June 19, 1996,

in com plete para ple gic pre-ex ist ing

hy per  ten sion, di a be tes & past his tory of

smok ing were a risk to his life, his tory

uri nary tract in fec tion, 59 yrs at trial,

ac tu ar ial life ta bles in di cated future 18

years reduced to 15 future years.

17 Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted, 24.10.97, Su preme Cour t

Queensland, No.836 1997 No.8196 of

1996, Ambrose J, 23, fe male, C3, at

time of trial 47 fu ture years; Scarf v

State of Qld & Anor un re por ted, No.1233 

of 1993, White J, Oc to ber 24, 1997,

male C6 hos pi ta lised for uri nary tract

in fec tion, de pres sion, smok ing loss of

10-15 years to 33 fu ture years; Lebon v

Lake Placid Re sort Pty Ltd & AMP & Ors

[2000] QSC 49, fe male, C6, 35 years at

time of trial, 48 fu ture years re duced to

33-38 years.

18 Yeo et al, ‘Mor  tal ity fol low ing spi nal cord 

in jury’ Spi nal Cord (1998) 36, 329-326

is the most com pre hen sive re cent pa per

on life ex pec tancy af ter spi nal injury.

19 Sharman v Ev ans (1976) 138 CLR 563@ 

587 per Gibbs & Ste phen JJ; Goode v

Thomp son & Suncorp Gen eral In sur ance

Ltd un re por ted, SC Qld No.S5829 of

1999, Ambrose J, July 2, 2002; con tra

Hornberg v Horrobin & Horrobin & The

Coun cil of the Shire of Warroo

un re por ted, 24.10.97, Su preme Cour t

Queensland, No.836 1997 & No.8196 of

1996, Ambrose J found life ex pec tancy

of 47 years but dis counted fu ture care by 

$250,000 for rea sons in clud ing that Dr

Hill was over-gen er ous with life

expectancy.

20 Skelton v Col lins (1966) 115 CLR 94.

21 Equal Op por tu nity in Pub lic Em ploy ment

Act 1992 (Qld); Equal Em ploy ment

Op por tu nity (Com mon wealth

Au thor i ties) Act 1987 (Cth).

22 Cecil v Prop erty Unit Nom i nees (No.3)

Pty Ltd un re por ted, SC Qld, No.154 of

1989, Helman AJ 25.06.92, male T8/9

com plete para ple gia age 54 at trial

earned money writ ing com puter

pro grams post-ac ci dent; Coughlin v

Stan ley & Ors un re por ted SC Qld,

No.3330 of 1988, Byrne J, 3.11.92,

fe male T9 com plete para ple gia, age 22 at 

trial, phys i cal ca pac ity of four to six

hours daily but pros pect of permanent

work slim.

23 Section 55 E(1) of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

24 Section 47 of the Su preme Court Act

1995.

25 Section 55(1) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

26 Section 55 B (a) of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

27 Section 16(1) of the Su preme Court Act

1995.

ã
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Past care (Griffiths v Kerkemeyer &
commercial)

Post-hos pi ta li sa tion, the ac quired brain and spi nal 
in jured are re ha bil i tated from the hos pi tal ward to
their own ac com mo da tion in the com mu nity or an
in sti tu tion.

Prior to re ha bil i ta tion to their own ac com mo da -
tion, there may be need for house al ter ations, aids
and equip ment to be pro vided, and care ar ranged.
The cost of re ha bil i ta tion is borne by the mo tor ac ci -
dent in sur ers, WorkCover or by the pub lic hos pi tal
sys tem. In re spect of mas ter and ser vant claims,
work ers have a right to a care al low ance and ad di -
tional sum as part of their en ti tle ment to stat u tory
com pen sa tion.

Mo tor ac ci dent in sur ers and WorkCover have re -
ha bil i ta tion co or di na tors, who work closely with cli -
ni cians to pro vide nec es sary house al ter ations, aids
and equip ment, and care for claim ants where li a bil -
ity is ad mit ted or par tially ad mit ted.29 In re spect of
claims oc ca sioned by neg li gence on the high way, af -
ter April 9, 2003, claims for dam ages for gra tu itous
care are sub ject to s59 of the Civil Li a bil ity Act
2003.30 

The re quire ment that the need for ser vices arises
“solely out of the in jury” in the equiv a lent New
South Wales leg is la tion31 has been the sub ject of
com ment that dam ages may be awarded for that por -
tion solely at trib ut able to the ac ci dent.32

In mas ter and ser vant claims for dam ages for past
paid care, the court is lim ited to award ing dam ages
for ser vices not usu ally pro vided, ei ther of a kind
per formed by the worker him self prior to the in jury
or gra tu itously by oth ers, or by paid carers to the
worker af ter the in jury.33

The harsh ness of this in cat a strophic claims is set
off in part by the worker’s right to ad di tional lump
sum com pen sa tion for gra tu itous care as part of the
their stat u tory claim for work ers’ com pen sa tion

ben e fits.34 Care must be taken to doc u ment the need
for care dur ing the stat u tory claim and to in sist that
the ad di tional lump sum is paid by WorkCover by
way of gra tu itous care and not by way of an ad di -
tional lump sum for hav ing a work-re lated im pair -
ment equal or in ex cess of 50 per cent.35

The dis tinc tion be tween the two stat u tory entitle -
ments be comes rel e vant in com mon law pro ceed ings
be cause the ad di tional lump sum paid by WorkCover 
for gra tu itous care is not in cluded in the stat u tory
re fund36 whereas an ad di tional lump sum for hav ing
a work-re lated im pair ment equal or in ex cess of
50 percent is in cluded in the stat u tory re fund.37

For other com mon law claims, s54 of the Per sonal
In ju ries Pro ceed ings Act 2002 (as amended) pro vides 
the ser vices must be nec es sary and, inter alia, for at
least six hours a week and be for at least six months.

Most cat a stroph i cally in jured claim ants need
more than six hours of care per week. In the early pe -
riod, post-hos pi ta li sa tion care needs are likely to be
higher un til the daily rou tine be comes fa mil iar.38

The find ings of fact, in re spect of awards for fu ture
care, are a good in di ca tor of the me dium and long-
 term care needs of the cat a stroph i cally in jured
claim ants.

Ac quired brain in jury claim ants of ten need a full-
 time house keeper to su per vise them lest they harm
them selves un know ingly and to dis cour age pred a -
tors.39

Para ple gics, who are able to trans fer in de pend -
ently and use a man ual wheel chair, can usu ally live
in de pend ently and need a num ber of hours of do -
mes tic care per week (de pend ent on their level of im -
pair ment) ris ing to four to eight40 hours a day when
they are aged about 50 to 60 years.41

The care needs of quad ri ple gics are harder to pre -
dict, de pend ing on their re sid ual abil ity to trans fer
in de pend ently and their se cu rity needs. How ever,
the pre scrip tion usu ally in volves a full-time house -
keeper and a num ber of ex tra hours of per sonal care
per day.42

28 Section 52(1)(a) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

29 Section 51(3) of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended)

obliges in sur ers to pro vide re ha bil i ta tion

ser vices; s268(1) of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act 2003 

– an in surer “may” pro vide rehabilitation.

30 Section 59 of the Civil Li a bil ity Act 2003

pro vides the ser vices must be

nec es sary, the need for the ser vices

must arise solely out of the in jury and,

inter alia, for at least six hours a week

and be for at least six months.

31 Section 15 of the Civil Li a bil ity Act 2002

(NSW).

32 Woolworths v Lawlor [2004] NSWCA

209.

33 Sections 308A-308E of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

34 Section 193 of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

35 Section 192 of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

36 Section 270(2) of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

37 Section 270(1) of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

38 Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, Su preme Cour t of

Queensland, No.3500 of 1986, Ambrose

J, No vem ber 1, 1995; Lebon v Lake

Placid Re sort Pty Ltd & AMP & Ors

[2000] QSC 49.

39 Awards for fu ture care – Winterton v

Mer can tile Mu tual Ins (Aust.) Ltd [2000]

QCA 249, fe male age 18 years at trial,

$1,600,000; Goode v Thomp son &

Suncorp Gen eral In sur ance Ltd

un re por ted, SC Qld No Ambrose J, July

2, 2002, brain in jury, age 17 years at

trial, $1,607,908; Cas tro (by her next

friend Cas tro) v Hillery [2001] QSC 510,

age 40 years at trial, $2,850,000;

McChesney (by her lit i ga tion guard ian

McChesney) v Singh [2002] QSC 311,

age approx. 25 years at trial, $877,000.

40 Morrison v Gessey, unrepor ted, SC NSW

No.19124 of 1993, Spender AJ, 28.7.95

& unrepor ted SCNSWCA, No.40563 of

1995.

41 Awards for fu ture care – Coughlin v

Stan ley & Ors un re por ted SC Qld,

No.3330 of 1988, Byrne J, 3.11.92,

fe male T9 com plete para ple gia, age 22 at 

trial, six hrs per week in clu sive of child

care; Cecil v Prop erty Unit Nom i nees

(No.3) Pty Ltd un re por ted, SC Qld,

No.154 of 1989, Helman AJ 25.06.92,

male T8/9 com plete para ple gia age 54;

Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, Su preme Cour t of

Queensland, No.3500 of 1986, Ambrose

J, No vem ber 1, 1995, para ple gic age 51

years at trial; Hoban v Amcor Ltd

un re por ted, SC Qld BC 960 1930,

Cullinane J, April 2, 1996, T12

para ple gic age 51 at trial; Groeneveld v

Mt Isa Mines Ltd un re por ted, SC Qld,

No.1562 of 1993, White J, June 19,

1996, in com plete paraplegic age 62 at

trial.

42 Awards for fu ture care – Hornberg v

Horrobin & Horrobin & The Coun cil of the 

Shire of Warroo un re por ted, 24.10.97,

Su preme Cour t Queensland, No.836 of

1997 No.8196 of 1996, Ambrose J, 23,

fe male, C3, age 23 years at trial, 47

fu ture years, live in housekeeper; Scarf v 

State of Qld & Anor un re por ted, No.1233 

of 1993, White J. Oc to ber 24, 1997,

male C6, approx. age 33 years at trial,

33 fu ture years, live in housekeeper plus

life style carer; Theden v Nom i nal

De fen dant & Qld [2004] QSC 310, C5

fe male, age 49 at trial, 30 fu ture years,

live in housekeeper plus handy man plus

care.

43 Section 308A-308E of the Work ers’

Com pen sa tion & Re ha bil i ta tion Act

2003.

44 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310.
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Cat a stroph i cally in jured claim ants in jured at
work, who af ter hos pi ta li sa tion are cared for in the
home by their fam i lies or paid carers, are not able to
claim dam ages for gra tu itous or paid ser vices, re -
spec tively, in court pro ceed ings.43

The prac ti cal ef fect of ss308A-308E Work ers’ Com -
pen sa tion & Re ha bil i ta tion Act 2003 is that in jured
work ers ei ther re fuse to leave hos pi tal or their fam i -
lies and friends pro vide their care. The lat ter op tion
has the risk of fam ily dis lo ca tion.44 Cat a stroph i cally
in jured claim ants in jured at work, who af ter hos pi -
ta li sa tion are cared for by pro fes sional carers or who, 
af ter the court case, gen u inely in tend to en gage pro -
fes sional ser vices, even if that in ten tion is formed af -
ter tak ing le gal ad vice, may claim for fu ture care.45

Re ha bil i ta tion phy si cians usu ally opine that the
ad di tional stress and work load oc ca sioned by car ing
for a cat a stroph i cally in jured spouse, child or par ent
should be avoided if in de pend ent paid care is avail -
able. Prac ti cally, this dif fi culty is over come, at least
for a pe riod of time, be cause an in jured worker may
claim for care in their stat u tory com pen sa tion claim
aris ing from Chap ter 3 of the Work ers’ Com pen sa -
tion and Re ha bil i ta tion Act 2003.

In re spect of Chap ter 3 claims for stat u tory com -
pen sa tion, WorkCover re ha bil i ta tion co or di na tors
pro vide up to a mon e tary limit nec es sary house al -
ter ations, aids and equip ment, and care to cat a -
stroph i cally in jured work ers ir re spec tive of whether
the in jured worker has a com mon law claim. The
claim by a cat a stroph i cally in jured worker for stat u -
tory com pen sa tion, pur su ant to Chap ter 3 of the
Work ers’ Com pen sa tion and Re ha bil i ta tion Act
2003, in cludes a right to a mon e tary al low ance for
care by fam ily and a lump sum of, pres ently,
$157,955.46

In re spect of com mon law claims, past Griffiths v
Kerkemeyer dam ages may be ev i denced by di a ries of
care show ing the date of the ser vice, the na ture of
the ser vice and the time spent. The com mer cial cost
of care is ap plied for the time spent pro vid ing the ser -

vices. In the ab sence of care di a ries, the oc cu pa tional
ther a pist or clin i cal nurse con sul tant/care agency
may be asked to opine to the claim ant’s need for care
dur ing the rel e vant pe riod.

At com mon law, the in surer must pay the com mer -
cial cost for the ser vices rea son ably re quired to sat -
isfy the need for which the claim ant’s im pair ment
gives rise.47 If the ev i dence is that, in ad di tion to day -
time care, over night care is re quired by way of re po -
si tion ing in bed, su per vi sion or some time per sonal
care needs in ac cor dance with the prin ci ples enun ci -
ated in Griffiths v Kerkemeyer, the in surer must pay
for ser vices rea son ably re quired to sat isfy a
24-hour-a- day pe riod. The dam ages are to be as -
sessed not by ac tual cost but by mar ket costs of pro -
vid ing those ser vices.48 Per sonal care is re lated to the 
per son – the man age ment of the util i ties, bath ing,
toileting, dress ing changes, suc tion, cath e ter
changes, pres sure lifts, load ing into the trans port
and as sis tance with trans fers and turns. Do mes tic
care is re lated to the do mi cile, man age ment of the
home, clean ing, cook ing, shop ping, wash ing car,
wash ing clothes and changing linen.

There is a blur ring of the di vide be tween per sonal
and do mes tic care when it co mes to su per vi sion. An
ac quired brain dam aged claim ant who can am bu late
but has be hav ioural or short-term mem ory prob lems 
may need su per vi sion with money, med i ca tion or gas
and elec tric ity.

A high-level quad ri ple gic who can not turn in bed
may need some one within hail ing dis tance if they get 
into an awk ward po si tion whilst asleep or need as sis -
tance to evac u ate in the event of fire. In both cases
there will be lit tle daily hands-on care of the per son
but there is a need for su per vi sion and phys i cal in -
ter ven tion of short duration to prevent harm from
time to time.

The adop tion of com mer cial care agency costs
based on the Dis abil ity Work ers’ Award – State has
made this head of dam age prob lem atic.

45 Karanfilov v Inghams En ter prises Pty Ltd

[2003] QCA 242,

46 Sec tion 274 of the Work ers’

Com pen sa tion and Re ha bil i ta tion Act

2003 pro vides an in surer may pay a

car ing al low ance to a worker en ti tled to

com pen sa tion, if the worker de pends on

care for the fun da men tal ac tiv i ties of

daily liv ing and the care is pro vided in

the worker’s home by a per son on a

vol un tary ba sis to whom com pen sa tion

is not pay able. Sec tion 192 Work ers’

Com pen sa tion & Re ha bil i ta tion Act 2003 

pro vides that, in ad di tion to the usual

stat u tory ben e fits pay able un der the Act,

claim ants with a work-re lated

im pair ment in ex cess of 50 percent are

en ti tled to additional lump sum

compensation of $157,955.

47 The com mon law prin ci ple ap plied in

re spect of gra tu itous care is as

es tab lished in Griffiths v Kerkemeyer

(1977) 139 CLR 161 and ex plained in

Van Gerven v Fenton (1992) 175 CLR

327, Ma son CJ, Toohey & McHugh JJ at

p. 333, stated the prin ci ple as follows:

“Con se quently, it should not now be

ac cepted that the true ba sis of a Griffiths 

v Kerkemeyer claim is the need of the

plain tiff for those ser vices pro vided for

him or her, and that the plain tiff does not

have to show, as Gibbs J held, that the

need is or may be pro duc tive for

fi nan cial loss . . . ”

Dam ages un der this head are costed at the

com mer cial cost of pro vid ing the needed 

care pur su ant to the prin ci ples in

Grincelis v House (2000) 74 ALJR 1427

and Mar shall v Andjelic (1993) 31 NSW

LR 162 where Kirby P & Meagher JA

found @ 174.

“How ever in the light of the de ci sion in Van

Gervan it would ap pear that what is

now a days to be taken as a rea son able

ob jec tive mea sure of dam ages will

in vari ably be the com mer cial market

cost.”

The ma jor ity in Mar shall v Andjelic (su pra)

went on to ob serve that it is wrong to

re duce the quan tum of dam ages for

sup por t which would “com monly be

ex pected from a mem ber of the fam ily”

and to do so was to pro ceed con trary to

the prin ci ple laid down in Van Gervan. In

Grincelis v House (1988) 84 FCR 190

the Fed eral Cour t of Aus tra lia held that

the sat is fac tion of the ap pel lant’s need

for full-time care was the com mer cial

value of that care which in cluded a

live-in al low ance for a com mer cial

care-giver. The care had in fact been

ren dered by the plain tiff’s par ents and a

live-in al low ance ini tially had not

in cluded. Hill & Keifel JJ @ 207

observed:

“In our re spect ful view the only ba sis

ap par ent from the mas ter’s rea sons for

what is a very sub stan tial re duc tion in

the award for this head was a con cern

that the cost of the par ent’s ser vices

ap peared to be too much. The ev i dence

how ever re quired such a con clu sion; it

fol lows in our view, that the award must

be increased . . . ”

In Grincelis v House (2000) 74 ALJR 1247

@ 1250 the ma jor ity re marked in

re spect of the cost of the par ents’

ser vices, that the par  ties did not seek:

“to re open the de ci sion in Van Gervan v

Fenton.”

48 The ap pli ca tion of Griffiths v Kerkemeyer, 

Van Gervan v Fenton & Kars v Kars

re sulted in Mr Cas tro be ing paid at

com mer cial rates whilst sleep ing in his

own bed at night and su per vis ing his

sleep ing wife. [Cas tro (by her next friend 

Cas tro) v Hillery [2001] QSC 510] The

in surer sug gested this was not

con tem plated by the High Cour t Van

Gervan v Fenton and Kars v Kars. The

claim ant re lied on the re marks of Ma son

CJ, Toohey & McHugh JJ) in Van Gerven

@ p335:

“It does not seem rea son able that the

de fen dant’s li a bil ity to pay dam ages

should be re duced at the di rect ex pense

of the pro vider by in vok ing no tions of

mar i tal or fam ily ob li ga tion to pro vide the 

ser vices free of charge or at less than

market rates.”
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For the care of many ac quired brain in jury claim -
ants, where the util i ties are not im paired, the ser -
vices needed may amount to do mes tic care (house -
keep ing, shop ping and cook ing) and su per vi sion
where there are se cu rity is sues. Level 2, pay point 1
of the Dis abil ity Work ers’ Award – State is of ten re -
lied on as the ba sis of cal cu lat ing the carer’s rate of
re mu ner a tion in clud ing over time rates (not in clud -
ing ad min is tra tion and stat u tory on costs) for the
provision of needed domestic care.

Per sons who have suf fered ac quired brain in jury
in non-com pen sa ble cir cum stances are of ten cared
for gra tu itously by rel a tives, even grand par ents.
The cost of care for the same ac quired brain in jury

suf fered in com pen sa ble cir -
cum stances at tracts the in clu -
sion of ad min is tra tion fees
(some times up to $5 an hour),
stat u tory charges (su per an -
nu a tion levy, Goods and Ser -
vices Tax, WorkCover in sur -
ance, pay roll tax) and pen alty
rates for non-day time and
week end at ten dance of carers
(based on the Dis abil ity
Worker’ Award – State) in the
com mer cial cost.

The rate of re mu ner a tion,
in cluded in the com mer cial
cost of care, in creases when
the needs of high- level quad ri -
ple gics (le sions com plete

above C 5) are con tem plated. There may be a need
for lift ing and turn ing claim ant/plain tiffs (some -
times with hy drau lic hoists), in ser tion of sup pos i to -
ries, chang ing in-dwell ing cath e ters, clean ing
tracheostomy and su pra pu bic cath e ter sites, and
suc tion of flu ids out of ven ti lated lungs.

The carers who at tend to these tasks usu ally re -
ceive spe cial ist train ing from the Prin cess Alexandra 
Hos pi tal Spi nal In ju ries Unit, their care agency or at
lo cal TAFE col leges. The carers rate of re mu ner a -
tion for pro vid ing per sonal care to a high-level quad -
ri ple gic is of ten based on Level 3, Pay point 1 of the
Dis abil ity Work ers’ Award – State which call ing de -
scrip tion in cludes hands-on per sonal care. The com -
mer cial cost (in clud ing over time rates and stat u tory
on costs) can be up to $30 an hour on week days and
$40 an hour on week ends. A likely need for 24 or
even 30 hours of care a day – the lat ter in the case of a 
ven ti lated quad ri ple gic – can pro duce a weekly cost

of $5,000 to $6,000 when the care is provided by a
commercial agency.

De spite the seem ing un fair ness, the cost of past
gra tu itous care should in clude the ad min is tra tion
and stat u tory on costs of the com mer cial care agency 
if those costs are a rea son able val u a tion of the ser -
vices pro vided.49

High-level quad ri ple gics in jured in non-com pen sa -
ble cir cum stances are of ten cared for by fam ily mem -
bers who re ceive no pay ment or the dis abil ity sup -
port pen sion. The ev i dence of ex pert re ha bil i ta tion
phy si cians in Queensland has con sis tently been that
high-level quad ri ple gics cared for gra tu itously by
fam ily mem bers are at no greater risk of med i cal
com pli ca tions than if they are cared for by com mer -
cial carers, and there is no need to have a qual i fied
nurse to pro vide such care.50

Un til McChesney (by her lit i ga tion guard ian
McChesney) v Singh [2002] QSC 311, the Queens -
land trial courts were val u ing the gra tu itous ser vices 
of friends and rel a tives by ref er ence to the com mer -
cial costs, in clu sive of over time rates, the ad min is -
tra tion costs and stat u tory on costs, and then dis -
count ing for the like li hood the care pre scrip tion
would not be filled by a com mer cial agency.51

In McChesney v Singh & Ors [2003] QCA 498, Wil -
liams JA, with whom Davies JA and Wil son J agreed,
re ferred to the judg ment of Ma son CJ, Toohey and
McHugh JJ @ 334 in Van Gervan when de cid ing to
not in ter fere with the trial judge’s find ing that fu -
ture gra tu itous care should be costed at a rate of $15
an hour. The ba sis of Jus tice Wil liams’ de vi a tion
from the ra tio in Van Gervan was “in some cases the
mar ket cost may be too high to be the rea son able
value of the ser vices.” More re cently, $20 an hour
was awarded as the rate able value of this type of
care.52

Wil son v McLeay dam ages
The lead ing case deal ing with vis its by fam i lies of

an in jured per son is Wil son v McLeay (1961) 106
CLR 523, a de ci sion of Tay lor J in which an amount
was al lowed in gen eral dam ages for the cost of trans -
port for at ten dance of the plain tiff’s par ents at hos -
pi tal where she had been taken af ter in jury.53

When mak ing a claim for a cat a stroph i cally in -
jured, it is dif fi cult to evince an al le vi a tion of symp -
toms dis tin guish able from the al le vi a tion of symp -
toms pro vided by the nurs ing, ther apy and med i cal
ser vices in a spe cial ist spi nal or brain in jury hos pi tal
unit. How ever these claims do sound in dam ages.54

The no tion is fur  ther an swered by Toohey,

McHugh, Gummow & Kirby JJ in Kars v

Kars (su pra) @ p372:

“It is an ac cepted prin ci ple in Aus tra lia that

dam ages for past and fu ture gra tu itous

ser vices con sti tute a sum de signed to

pro vide for the in jured plain tiff’s

es tab lished needs. That sum may be

cal cu lated by ref er ence to what the

pro vider does and even what com mer cial 

costs of do ing it would en tail, but the

fo cus is on the plaintiff’s needs.”

49 Goode v Thomp son & Suncorp Gen eral

In sur ance Ltd un re por ted, Su preme

Cour t of Qld, No.S5829 of 1999,

Ambrose J. July 2, 2001, The claim ant

did not claim ad min is tra tion or stat u tory

on costs but it was clear Ambrose J was

of the view they were claimable; Cas tro

(by her next friend Cas tro) v Hillery

[2001] QSC 510; Theden v Nom i nal

De fen dant & Ors [2004] QSC 310.

50 Hornberg v Horrobin & Anor un re por ted,

SC Qld, No.836 of 1997 No.8196 of

1996, Ambrose J, 24.10.97.

51 Winterton (an in fant) v Mer can tile

Mu tual In sur ance (Aus tra lia) Lim ited

un re por ted, Su preme Cour t of

Queensland, No.8 of 1999, Demack J.

6.9.99 & Winterton v Mer can tile Mu tual

Ins. (Aust) Ltd [2000] QCA 249; Goode v 

Thomp son & Suncorp Gen eral In sur ance

Ltd un re por ted, Su preme Court of Qld,

No.S5829 of 1999, Ambrose J. July 2,

2001; Cas tro (by her next friend Cas tro)

v Hillery [2001] QSC 510.

52 Win ter v Bourboulas and Ors [2005]

QSC 164 per Douglas J.

53 Wil son v McLeay (su pra) Tay lor J at p.

527:

“She was in hos pi tal be ing hundreds of miles 

from home, her in ju ries were se ri ous and 

such com for t and con sul ta tion as her

par ent’s rea son able at ten tion could

pro vide . . . ac cord ing to the med i cal

ev i dence, it was of some im por  tance in

the al le vi a tion of her con di tion that she

should have the com for t and assistance

of her parents.”

In Bresatz v Przibilla (1962) 108 CLR 541 the 

fares in curred by the plain tiff’s mother

com ing from It aly to help her were

dis al lowed as items of spe cial dam ages

but the prin ci ple in Wil son v McLeay was 

ac cepted that the cost of rel a tives and

oth ers vis it ing an in jured per son may be

al lowed in the case of a young per son

in jured far from home.

When mak ing a claim for a
cat a stroph i cally in jured, it is
dif fi cult to evince an al le vi a tion
of symp toms dis tin guish able
from the al le vi a tion of symp toms 
pro vided by the nurs ing, ther apy
and med i cal ser vices in a
spe cial ist spi nal or brain in jury
hos pi tal unit. How ever these
claims do sound in dam ages.
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Past spe cial dam ages
(save for past Griffiths v Kerkemeyer dam ages)

These are ex penses aris ing from ac ci dent-re lated
in ju ries, in curred by claim ants or on their be half,
and in clude re ha bil i ta tion, hos pi tal, med i cal, ther -
apy, phar ma ceu ti cal, aids, equip ment and trav el ling
ex penses. They should be ev i denced by a chro no log i -
cally or dered sched ule, cat e gory by cat e gory show ing 
the date the ex pense was in curred, the na ture of the
ser vice or item, the cost of the item or ser vice and a
note as to whether the ex pense has been paid or not.

In mas ter/ser vant claims, the cost of re ha bil i ta -
tion, hos pi tal, med i cal, ther apy, pharmaceuticals,
equip ment and trav el ling ex penses will be met by
WorkCover, but are re fund able in the com mon law
claim. Ac cord ingly, the claim ant must ex tract the
costs of re ha bil i ta tion, hos pi tal, med i cal, ther apy,
pharmaceuticals, equip ment and trav el ling ex -
penses from the WorkCover re fund no tice and claim
those ex penses as spe cial dam ages.

In re spect of high way claims, the Mo tor Ac ci dent
In sur ance Com mis sion pays the cost of hos pi ta li sa -
tion in any event and it need not be claimed by the
claim ant. The cost of hos pi ta li sa tion will not be
shown on the no tice of re fund of the com pul sory
third-party in surer who pro vides re ha bil i ta tion to
the claim ant. How ever, the re ha bil i ta tion ex penses
paid by the in surer must be claimed by the claim ant
as spe cial dam ages be cause they must be re funded at 
the con clu sion of the com mon law claim. In re spect
of other claims, it is nec es sary to write to the chief ex -
ec u tive of fi cer of any rel e vant hos pi tal to ob tain a let -
ter particularising the re fund or charge owed by the
claim ant so the re fund or charge may be claimed as
past spe cial dam ages.

In re spect of the Com mon wealth Re ha bil i ta tion
Ser vice, Health In sur ance Com mis sion and Queens -
land Health it is nec es sary to write to ob tain a let ter
particularising the re fund or charge owed by the
claim ant so the re fund may be claimed as past spe -
cial dam ages.

In ter est on past spe cial dam ages
In re spect of high way claims, in ter est on past mon -

e tary loss is cal cu lated by ref er ence to the ½ of the
10-year Trea sury bond rate as set pub lished by the
Re serve Bank of Aus tra lia.55 In re spect of mas -
ter/ser vant claims, in ter est is cal cu lated on past spe -
cial dam ages at the rate the court de ter mines the ap -
pro pri ate in ter est rate up to the date of trial.56 In re -

spect of claims, other than high way and mas ter/ser -
vant claims, in ter est on past mon e tary loss is
cal cu lated by ref er ence to the ½ of the 10-year Trea -
sury bond rate as set and pub lished by the Re serve
Bank of Aus tra lia.57

Dis count rate for fu ture
Griffiths v Kerkemeyer dam ages

In re spect of high way claims, the dis count rate to
be ap plied where dam ages are awarded for gra tu -
itous ser vices is 5 per cent for per sons com pen sated
for fu ture ex pen di ture and loss.58 In re spect of
claims, other than high way claims, where dam ages
are awarded for gra tu itous ser vices the dis count rate 
to be ap plied is 5 percent.59

Dis count rate
for fu ture spe cial dam ages

In re spect of high way claims, for per sons com pen -
sated for fu ture ex pen di ture and loss, the dis count
rate to be ap plied is now 5 percent.60 In re spect of
mas ter and ser vant claims, the dis count rate to be
ap plied is now 5 per cent for per sons com pen sated for 
fu ture loss or dam ages in clud ing fu ture care.61 In re -
spect of other claims, where a claim ant is to be com -
pen sated for fu ture ex pen di ture or loss the dis count
rate to be ap plied is 5 per cent.62

Fu ture spe cial dam ages
The pro vi sion of fu ture spe cial dam ages re quires a

weigh ing of the cost of an aid, item of equip ment or
ser vice against the ben e fit to the claim ant such that
only rea son able ex penses are re cov er able from the
in surer.63 Hav ing re gard to the al ter na tives that are
avail able to a cat a stroph i cally in jured claim ant in re -
spect of aids, equip ment, ther apy and do mi cile, con -
tin gency dis count ing for pos si ble al ter na tives is an
in te gral part of what is rea son able.64

Care
When care is pro vided by com mer cial care pro vid -

ers, it takes the char ac ter of fu ture spe cial dam ages.
If the care is pro vided gra tu itously, the prin ci ples to
be ap plied are de rived from Griffiths v Kerkemeyer
(1977) 139 CLR 161. The prin ci ples ap pli ca ble to the
as sess ment of fu ture spe cial dam ages aris ing from
the need for care in cat a strophic in jury claims be gin
with Sharman v Ev ans (1976-1977) 138 CLR 563.

No tions of rea son able ness un der lie both lines of

54 Winterton (an in fant) v Mer can tile

Mu tual In sur ance (Aus tra lia) Lim ited

un re por ted, Su preme Cour t of

Queensland, No.8 of 1999, Demack J.

6.9.99, $4,499 awarded for mile age

claim fam ily Rockhampton, Glad stone to

Bris bane; in Goode v Thomp son (su pra),

Ambrose J al lowed $5,000 for

at ten dance of the claim ant’s mother at

hos pi tal for 77 days. In Lebon v Lake

Placid Re sort Pty Ltd (su pra) Wil liams J

al lowed $4,140 for the six months rent

ex penses of the quad ri ple gic plain tiff’s

hus band to at tend whilst she was in

hos pi tal and rehabilitating in Brisbane.

55 Section 55E of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

56 Section 47 of the Su preme Court Act

1995.

57 Section 55 of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended)

60(2) Civil Li a bil ity Act 2003.

58 Section 57(1)(b) of the Civil Li a bil ity Act

2003.

59 Section 52(1)(b) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

60 Section 55B of the Mo tor Ac ci dent

In sur ance Act 1994 (as amended).

61 Section 16(1) of the Su preme Court Act

1995; Karanfilov v Inghams En ter prises

Pty Ltd [2003] QCA 242.

62 Section 52(1)(a) of the Per sonal In ju ries

Pro ceed ings Act 2002 (as amended).

63 Sharman v Ev ans (1977) 135 CLR 562

@ 573-574 per Gibbs & Ste phen JJ.

64 Malec v J.C. Hutton Pty Ltd (1991) 169

CLR 638 @ 642 & 643:

“the Cour t assesses the degree of probability 

that an event would have occurred, or

might occur, and adjusts its award of

damages to reflect the degree of

probability.”
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au thor ity.
The is sues rel e vant to the de ter mi na tion of rea -

son ably needed past ser vices pro vided gra tu itously/
com mer cially are rel e vant to the de ter mi na tion of
fu ture care. How ever, of ten the claim ant will be
man ag ing on a min i mal ist care pre scrip tion pur su -
ant to re ha bil i ta tion by a mo tor ac ci dent in surer or,
if hav ing re ceived a lump sum com pen sa tion from
WorkCover, has run out of money for paid carers or
an in surer is oth er wise not pro vid ing care. The com -
mon law claim for fu ture care is the only chance of
hav ing a rea son able as sess ment made, costed and
awarded.

In mas ter/ser vant claims for dam ages for fu ture
paid care, the court is lim ited to award ing dam ages
for ser vices not usu ally pro vided ei ther by the
worker him self prior to the in jury or gra tu itously by
oth ers, or by paid carers to the worker af ter the in -
jury.65

The trial judge in McChesney v Singh & Ors (su -
pra) held the com mer cial cost of paid care of $32 an
hour should be dis counted to $30 an hour. The $30
an hour for paid care was not in ter fered with on ap -
peal.

In Theden v Nom i nal De fen dant & Ors [2004]
QSC 310, in bal anc ing the need for the plain tiff to
have a house keeper to be able to at tend upon her
when called, and hav ing that per son live-in with a
num ber of oth ers of care al lowed, Jones J found that
the plain tiff would have $2,200 a week for the next
seven years and $3,000 there af ter. In to tal, $2.2 mil -
lion was al lowed. This was af firmed by the Queens -
land Court of Ap peal.66

Child care costs
The in abil ity of a claim ant/plain tiff to as sist in the

pro vi sion of care for any chil dren they may have, or
in tend to have, will sound in dam ages.67 The re port
of the oc cu pa tional ther a pist will ad dress the need
for and cost of child care. The need for the pro vi sion
of care will likely be lim ited to the chil dren reach ing
school age. In the event chil dren are not in ex is tence
at the time of in jury, there must be a prob a ble rather
than pos si ble chance of the claim ant hav ing chil -
dren.68 This may be ev i denced by an ex ist ing re la -
tion ship and pos i tive fer til ity tests on the claim ant.
The al low ance for care for chil dren must be con sid -
ered as part of the over all pre scrip tion for care in re -
spect of the claim ant.69

In vi tro fer ti li sa tion
In the case of a cat a stroph i cally in jured claim ant,

there may be a need for in vi tro fer ti li sa tion to pro -
duce a child. Brain and spi nal-in jured women usu -

ally con ceive nor mally and are care fully man aged till 
de liv ery.

Spi nal-in jured men usu ally need med i cal in ter ven -
tion to have chil dren.70 The re ha bil i ta tion phy si cian
will ev i dence the need and cost of IVF treat ment, or
rec om mend a fur ther re port from a spe cial ist in fer -
til ity is sues. 

Cap i tal cost of hous ing
The con tin gency which must be ad dressed prior to

as sess ing fu ture cap i tal cost of hous ing is whether
the claim ant will live in in sti tu tional care or in de -
pend ently in the com mu nity with the sup port of
carers if nec es sary.71 In most cases where there is in -
sight into their con di tion, the court will award dam -
ages based on in de pend ent liv ing. When the med i cal
ev i dence evinces no in sight, the court will as sess
dam ages based on in sti tu tional care costs.

The re port of the ex pert ar chi tect/builder will dis -
close the ad di tional costs as so ci ated with al ter ing a
house for a brain or spi nal-in jured claim ant. The ar -
chi tect/builder will particularise each nec es sary al -
ter ation in a list de scrib ing the al ter ation and in di -
cat ing the as so ci ated cost. Be cause of the avail abil ity
of wheel chair/dis abil ity de sign fea tures in pro ject-
 built homes, the ar chi tect’s fees of de sign ing the al -
ter ations and man ag ing the al ter ation are of ten in
dis pute and re sult in dis count ing by the court.72

In sur ers need not go to the ex pense of brief ing an
ar chi tect when a quan tity sur veyor or builder is suf -
fi cient to chal lenge the costings of the claim ant’s ar -
chi tect.

Hous ing de pre ci a tion
and re cur rent main te nance 

The ar chi tect’s/builder’s re port will likely have a
list of the de pre ci a tion par tic u lars for any fit tings
and equip ment as so ci ated with each nec es sary al ter -
ation. The de pre ci a tion par tic u lars will de scribe the
life ex pec tancy and cost of each fit ting or item of
equip ment as so ci ated with each nec es sary al ter -
ation. There will likely be a list de scrib ing the re cur -
rent main te nance costs of each fit ting or item of
equip ment as so ci ated with each nec es sary al ter ation 
and the main te nance of the to tal house al ter ations
and re main der. By cal cu lat ing the weekly cost of
each fit ting or item of equip ment and ap ply ing the
5 per cent ta bles over the pe riod of the claim ant’s life
ex pec tancy, a pres ent value of the fu ture de pre ci a -
tion and re cur rent main te nance costs is pro duced
which is then dis counted for al ter na tive con tin gen -
cies by the court.73

65 Sections 308A-308E of the Worker’s

Com pen sa tion and Re ha bil i ta tion Act

2003.

66 Theden v Nom i nal De fen dant & Ors

[2005] QCA 236.

67 Cas tro v Hillery & Ors [2001] QSC 510.

68 McChesney v Singh & Ors [2003] QCA

498.

69 See Wil liams JA in McChesney v Singh & 

Ors [2003] QCA 498.

70 Scarf v State of Qld & Anor un re por ted,

Su preme Cour t of Qld, No.1272 of 1993, 

White J, Oc to ber 30, 1998, C6 male, not

in a re la tion ship, $15,000 awarded af ter

dis count ing.

71 Wieben v Wain (1991) 13 MVR 393;

Cas tro v Hillery [2001] 510 brain-in jured 

claim ant communicating “I can’t speak”

= in sight into her con di tion.

72 Bee croft v The Pro pri etors Top of the

Mark Build ing Units Plan No.3410 & Ors

un re por ted, Su preme Cour t of

Queensland, No.3500 of 1986, Ambrose

J, No vem ber 1, 1995; Hoban v Amcor

Ltd un re por ted, SC Qld BC 960 1930,

Cullinane J, April 2, 1996; Groeneveld v

Mt Isa Mines Ltd un re por ted, SC Qld,

No.1562 of 1993, White J, June 19,

1996, in com plete para ple gic in rented

pre mises $40,043.50 for cap i tal costs

and $23,565 for main te nance; Lebon v

Lake Placid Re sort Pty Ltd un re por ted,

SC No.2043 of 1992, Wil liams J

13.3.00, award of $110,000 un der this

head for a fe male C6 quad ri ple gic;

Winterton (an in fant) v Mer can tile

Mu tual Ins. (Aust) Ltd un re por ted, SC

Qld No.8 of 1999 Demack J, Sep tem ber

6, 1999. Plain tiff able to walk with one

per son as sist ing. Mod i fi ca tions,

in clud ing cap i tal, de pre ci a tion and

recurring costs of home were $127.644.

73 In Hornberg v Horrobin & Anor

(un re por ted SC No.836 of 1997 No.8196 

of 1996, Ambrose J, 24.10.97), the

cour t awarded $43,000 for the re cur ring

costs, in clud ing ongo ing house

main te nance; Cas tro (by her next friend)
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Aids & equip ment
The re ha bil i ta tion phy si cian’s and/or oc cu pa tional 

ther a pist’s re ports will ad vise the need for and cost
of each aid or item of equip ment, its life ex pec tancy,
cap i tal cost and any as so ci ated main te nance costs in -
di cat ing its cost and fre quency of main te nance, the
cost of consumables/in con ti nence aids in di cat ing
their fre quency of use and cost, the need for, fre -
quency and cost of ther a pies (phys io ther apy, oc cu pa -
tional ther apy, speech ther apy, hydrotherapy) and
ad di tional cost of the spe cial ve hi cle and its nec es -
sary ad ap ta tions. The costs can be re duced to a
sched ule set ting out the an nual cost, weekly cost and 
cap i tal cost af ter the 5 percent dis count ta bles are
ap plied over the claim ant’s life ex pec tancy.

Swim ming pool
Awards in clud ing dam ages for the costs of a swim -

ming pool are rare. The med i cal ev i dence must show
it is needed and pro vides a ther a peu tic ben e fit. The
court must then weigh the ben e fit to the claim ant
against the cost to as cer tain its rea son able ness.74

Trans port
The mea sure of dam ages is the cost be yond the

cost of the ve hi cle the plain tiff would have had in any 
event, and the cost of the nec es sary ad ap ta tions. The 
re port of the oc cu pa tional ther a pist will pro vide the
cost of the nec es sary ad ap ta tions and ve hi cle life ex -
pec tan cies to make the ve hi cle usable for the
claimant.

For para ple gics who are able to in de pend ently
trans fer, there are usu ally hand con trols pro vided to
an au to matic ve hi cle. The mea sure of the loss may
in clude the ad di tional cost of au to matic as op posed
to man ual trans mis sion.75

Quad ri ple gics who are able to trans fer in de pend -
ently and have suf fi cient re sid ual hand func tion may 
drive au to matic ve hi cles with hand con trols. Quad ri -
ple gics usu ally re quire the pro vi sion of a mo tor van
with a ramp at the rear or the side and spe cial fas ten -
ers to tie the chair down in the rear of the van.76

Carers are needed to load and un load per sons with
brain or spi nal in jury in elec tric wheel chairs into ve -
hi cles. Some ven ti lated quad ri ple gics in the habit of
trav el ling need two carers in the ve hi cle – one carer
to re start the ven ti la tor if the pri mary bat ter ies fail
or to man u ally re sus ci tate in the event of wheel chair
bat tery fail ure and the sec ond to man age the ve hi cle
and calls for help.

The same care pre scrip tion ap plies to ven ti lated
quad ri ple gics when they are away from mains power 
support in a park or shopping centre.

Hos pi ta li sa tion
The cost of fu ture hos pi ta li sa tion can not be left in

the hope that the free pub lic hos pi tal sys tem will al -
ways ac com mo date the claim ant. The daily cost of
stay ing in a Queensland Gov ern ment hos pi tal is reg -
u lated.77

Ac quired brain in jury claim ants have a vary ing
need, de pend ing on the re sid ual dis abil ity for hos pi -
ta li sa tion over their life time.78

The courts have dis counted this item in spi nal in -
jury cases be cause the long stays in hos pi tal usu ally
come later rather than sooner. Gen er ally, para ple -
gics av er age a week to 10 days a year over their re sid -
ual life time.79 Quad ri ple gics usu ally av er age two
weeks a year over their re sid ual life time.80 The re -
port of the re ha bil i ta tion phy si cian will evince the
likely num ber of days per year as the fu ture hos pi ta -
li sa tion need of the claim ant. A weekly value can be
cal cu lated and the 5 per cent tables applied.

Urol ogy
Spi nal-in jured claim ants usu ally have life long

prob lems in keep ing harm ful bac te ria out of their
blad ders and kid neys. Spi nal-in jured claim ants usu -
ally need pe ri odic in ves ti ga tion by way of ul tra -
sound, x-ray and pe ri odic pa thol ogy tests, and re -
view by a spe cial ist urol o gist. The need for, fre -
quency and cost of pe ri odic in ves ti ga tion and re view
by a spe cial ist urol o gist is usu ally found in the re ha -
bil i ta tion phy si cian’s re port with suf fi cient par tic u -
lars to cal cu late a weekly cost. Where there are un -
usual uro log i cal prob lems, the spi nal claim ant’s
needs and the cost of those needs are ad dressed in
the re port of a urol o gist.81

Plas tic sur gery
Bed-bound brain-dam aged per sons, para ple gics

and quad ri ple gics are vul ner a ble to bed sores. The
treat ment of these sores is of ten a com bi na tion of
plas tic sur gery and bed rest. Cost of treat ing a pres -
sure sore and the likely fre quency of pres sure sores
over a life time is usu ally found in the re ha bil i ta tion
phy si cian’s re port with suf fi cient par tic u lars to
calculate a weekly cost.

Spe cial ist coun sel ling, oc cu pa tional
& speech ther apy, phys io ther apy

The need for and fre quency of fu ture coun sel ling
and ther a pies are opined for in the re ha bil i ta tion
phy si cian’s re port and the costs are opined for in the
oc cu pa tional ther a pist’s re port with suf fi cient par -
tic u lars to cal cu late a weekly cost.82

v Hillery [2001] 510, Jones J awarded

$9,000 for re cur ring ex penses rel e vant

to alterations.

74 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310, A C5 quad ri ple gic was

pre scribed and had reg u lar pre-trial

hydrotherapy, but had to travel for over

two hours to and from the lo cal

hydrotherapy pool. The cour t took the

ev i dence of the ar chi tect as to the cost

of pro vid ing a pool in the claim ant’s

house and dis counted the costs of

pro vid ing a pool in the claim ant’s house

by sub tract ing the pro-rated costs

at trib ut able to the sur face area of the

pool in ex cess of the sur face area of a

hydrotherapy pool.

75 Groeneveld v Mt Isa Mines Ltd

un re por ted, SC Qld, No.1562 of 1993,

White J, June 19, 1996, change to

au to matic car with hand con trols

$15,000.

76 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310, sub ject to ap peal, past

cap i tal cost change over to van +

adaptions $90,000 + fu ture cap i tal cost

change over to van ev ery seven years +

adaptions $100,000 = $190,000.

77 The daily bed cost of $730 a night is

pres ently pre scribed as by reg u la tion.

Health Ser vices Reg u la tion s6 &

Sched ule 1 Par t 1 Item 6.

78 Cas tro (by her next friend Cas tro) v

Hillery [2001] QSC 510, the award was

$30,000.

79 Coughlin v Stan ley & Ors, un re por ted SC 

Qld, No.3330 of 1988, Byrne J, 3.11.92,

fe male T9 com plete para ple gia, age 22 at 

trial, on av er age 10 days per year for rest 

of life.

80 Lebon v Lake Placid Re sort Pty Ltd

[2000] QSC 49, C6, av er age 10 days per 

year.

81 Hornberg v Horrobin & Anor, un re por ted

SC Qld, No.836 of 1999, Ambrose J,

24.10.97, fu ture cystoscopies $15,000

+ fu ture IVP or ul tra sound $3,750.

damages
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Pharmaceuticals
The re ha bil i ta tion phy si cian will ad vise as to the

claim ant’s need for in jury-re lated pharmaceuticals.
The claim ant’s gen eral prac ti tio ner will have a re -
cord of the claim ant’s his tor i cal and cur rent pre -
scrip tions. The phar macy where the claim ant has
their pre scrip tions filled will be able to pro vide the
unsubsidised cost of the claim ant’s pre scrip tion
med i cine with suf fi cient par tic u lars to cal cu late a

weekly cost.83

Gen eral prac ti tio ner
The ac ci dent-re lated in jury may ne -

ces si tate an in creased use of the ser -
vices of a claim ant’s gen eral prac ti tio -
ner. This need in ex cess of what would
nor mally be needed is usu ally the re -
sult of the need for pe ri odic pre scrip -
tion of med i ca tion, pa thol ogy or ra di -
ol ogy test ing as so ci ated with the in -
jury. The cost of a con sul ta tion and the 
fre quency al low a weekly cost to be
calculated.

Com put ers
In Theden v Nom i nal De fen dant &

Ors,84 there was a sub stan tial claim
for com put ers to re duce the claim -
ant’s de pend ence on oth ers. The ev i -
dence showed the claim ant used her
com puter up to six hours a day and
that re li abil ity, stur di ness and func -
tion al ity were be yond what or di narily
would be re quired. The claim ant was

at tempt ing to fa cil i tate her use of voice ac ti va tion
soft ware.

Jones J, tak ing a “broad brush ap proach”,
awarded $120,000.

Claims for com put ers are com mon in other ju ris -
dic tions.85 The NSW au thor i ties sug gest that ex pert
ev i dence as to the need and cost are re quired to have
com puter costs sound in sub stan tial dam ages.

Fu ture travel 
It is dif fi cult to ob jec tively quan tify dam ages for

this item be cause it is de pend ant on vari able pre-ac -
ci dent pref er ences, re sources and re sid ual ca pac ity.
The courts of ten as sess a global sum on an ar bi trary
ba sis.86 An award in the range of $7,000 to  $20,000 is 
likely for most claim ant/plain tiffs who evinced a
bare in ten tion to travel post-ac ci dent.

The better ap proach is to es tab lish from the claim -
ant their pre-ac ci dent travel his tory and post-ac ci -
dent travel in ten tions. The re ha bil i ta tion phy si -
cian’s re port usu ally sug gests that busi ness or first
class travel is needed as op posed to econ omy class.
Upon in quiry to a travel agent, the ev i dence is likely
to sug gest ac com mo da tion in five-star ho tels as op -
posed to three-star ac com mo da tion. There may be a
need for an ad di tional carer when a claim ant trav els. 
Within these pa ram e ters, the ad di tional cost of
travel oc ca sioned by im pair ment can be calculated
and reduced to a weekly cost.

Spe cific ev i dence was ad duced in re spect of a C5 fe -
male quad ri ple gic with a pre-ac ci dent his tory of in -
ter na tional, na tional and lo cal travel found ing an
award of $175,000.87

Funds man age ment
A fre quently asked ques tion is whether the costs of 

the claim ant tak ing ad vice from an in vest ment ad -
viser re gard ing the in vest ment of large sums of
money may be claimed from the in surer. The nec es -
sary ev i dence is ob tained by re quest ing the Pub lic
Trustee or one of the pri vate trustee com pa nies to
pro vide their costs and charges for man ag ing the set -
tle ment or judge ment sum. Ex cept for claim ants suf -
fer ing a le gal dis abil ity as a re sult of a com pen sa ble
in jury, the cost of fund man age ment does not sound
in dam ages.

The con cept of dam ages be ing awarded once and
for all as a lump sum ne ces si tates the as sess ment of
fu ture losses and ex penses on a weekly ba sis and ap -
ply ing dis count rates to pro duce pres ent val ues of fu -
ture in come streams. The o ret i cally, at least, a claim -

82 Hornberg v Horrobin & Anor, un re por ted, 

SC Qld, No.836 of 1997 No.8196 of

1996, Ambrose J, 24.10.97, fu ture

coun sel ling $4,500, fu ture phys io ther apy 

$7,000, fu ture oc cu pa tional ther apy

$6,500; Cas tro (by her next friend) v

Hillery [2001] 510, Jones J awarded

$70,000 for fu ture speech therapy.

83 Hornberg v Horrobin & Anor, un re por ted, 

SC Qld, No.836 of 1997 No.8196 of

1996, Ambrose J, 24.10.97, fu ture

med i ca tion $145,000.

84 [2004] QSC 310 and [2005] QCA 236.

85 Beck v State of NSW & Perisher Blue Pty 

Ltd [2001] NSW SC 278. The claim for

$220,000 was sup por ted by an ex per t

re por t which was un chal lenged by the

de fen dants. Studder t J awarded

$220,000; Simpson v Di a mond & Anor

[2001] NSWSC 1048, $292,679

awarded for com puter ex penses.

86 Scarf v State of Qld & Anor un re por ted,

Su preme Cour t of Qld, No.1272 of 1993, 

White J, Oc to ber 30, 1998, $7,000

awarded for travel; LeBon v AMP, LeBon

v Lake Placid Re sort Pty Ltd (2000) SC

49, $20,000 awarded for travel; Cas tro v 

Hillery [2001] 510 Jones J awarded

$25,000 for fu ture hol i day expenses.

87 Theden v Nom i nal De fen dant & Qld

[2004] QSC 310 & [2005] QCA 236, one 

overseas trip ev ery four years @

$29,000 a trip plus two in ter state trips

ev ery three years @ $16,000 a trip plus

two week end trips ev ery year @ $1,200

a trip, then dis counted to pro duce

$175,000.

88 Nom i nal De fen dant v Gardikiots (1996)

186 CLR 49 The only amount prop erly

claimable for man ag ing judg ment mon ies 

was an amount di rectly re fer able to the

in jury. The costs of the Pub lic Trustee or

a pri vate trustee, in clud ing the costs of

funds man age ment, are usu ally

con firmed at the time the sanc tion and

pro tec tion orders are made.

 In Wills v Bell [2002] QCA 419 White and

McPherson JJ re ly ing on a pas sage,

quoted by Gummow and McHugh JJ in

Nom i nal De fen dant v Gardikiots (su pra),

from the judge ment of Zelling J in

Camp bell v Nangle (1985) 40 SASR 161

@ 178 and 192: “If you in jure a plain tiff

so badly that he has per ma nent brain

dam age and he can nei ther man age the

re sult ing fund for him self nor make any

de ci sion with re gard to its man age ment,

then it is fore see able that there is go ing

to have to be a man ager to do that for

him and, with a large fund of this kind, a

skilled man ager whose fees must be paid 

for.” (See now Willett v Futcher (2005)

HCA 47).

89 Wil lett v Futcher [2004] QCA 30, “Where 

the stan dard of ser vices which a plain tiff

is obliged to ac cept, as a mat ter of law,

as a nec es sary prod uct of the

de fen dant’s neg li gence, is higher than

the stan dard which would be pro vided by 

the un as sisted de ci sion mak ing of an

adult of no par  tic u lar skill, train ing or

in ter est, the de fen dant is li a ble to pay the 

cost of those ser vices at the higher

standard.”

90 Willett v Futcher [2005] HCA 47 “In a

case, again like the present, where the

plaintiff will never be able to manage his

or her affairs and will never be able to

work, the damages awarded will often

include a significant allowance for future

economic loss. The plaintiff can make no 

decision about the fund. An

administrator must be appointed. The

administrator must invest that fund and

act with reasonable diligence. It follows

that the administrator will incur expenses 

in performing those tasks. The incurring

of the expenses is a direct result of the

defendant’s negligence. The damages to

be awarded are to be calculated as the

amount that will place the plaintiff, so far 

as possible, in the position he or she

Gen eral ref er ences:

1. Granwell, D. & Ors, ‘Head In jury –

The Facts’, Ox ford Uni ver sity Press,

1995.

2. Queensland Spi nal Cord In ju ries

Ser vice, ‘Hand book of Spi nal Cord

In ju ries’, 2nd ed. No vem ber 2001.

3. Capildeo, R. & Anor, eds,

‘Pro gres sive Re ha bil i ta tion

Para ple gia’.
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ant should be able to put the money in an in vest ment 
which re turns an, af ter tax, in ter est rate of 5 per cent
to an swer the pe ri odic costs of their fu ture needs.
Rea son able man age ment fees are the ex penses in -
curred to an swer the pur pose which the dam ages
must ful fil based on as sump tions, in clud ing the
fund’s re turn to zero at the end, a fu ture in come
stream to an swer the plain tiff’s needs hav ing re gard
to in fla tion and the nec es sary, af ter tax, rate of re -
turn on in vest ment.88

In Wil let v Futcher [2004] QCA 30, Davies JA,
Jones and Holmes JJ, af firmed the cham ber judge’s
find ing that the es tab lish ment fee and dis cre tion ary
port fo lio man age ment fee were a nec es sary prod uct
of the de fen dant’s neg li gence. The court found the
ad vi sory port fo lio man age ment fee, fund man ager
fee and ini tial and on go ing bro ker age fees, plus un -
der ly ing in vest ment man ager fees, were not a nec es -
sary prod uct of the de fen dant’s neg li gence.89 How -
ever, the High Court90 found the cor rect mea sure of
dam ages was an amount as sessed as al low ing for re -
mu ner a tion and ex pen di tures prop erly charged or
in curred by the ad min is tra tor of the fund dur ing the
in tended life of the fund.

The judge ment of the Queens land Court of Ap peal
was set aside and the High Court re ferred the case
back to that court for fur ther as sess ment of what
dam ages ought be al lowed. Law yers will have to wait 
un til the Court of Ap peal de ter mines what fees are
prop erly claimable.Y

damages

would have been in had the tor t not been 

committed. That requires comparison

with the position the plaintiff would have

been in without the award of a lump sum

for damages. It does not, as the

distinction adopted by White J supposes, 

require or permit comparison with the

position that the plaintiff would have

been in had the disabling injuries not

been sustained but the plaintiff

nonetheless had a lump sum to invest.

That comparison is irrelevant and inapt.

In the ordinary course a person who is

not injured will not have to husband a

large sum of money over a long period of 

time in such a way as to ensure an even

income stream but the complete

exhaustion of the fund at the end of the

period.”

Pe ter Sacre
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One can pic ture the sce nario. A prac ti tio ner
alone in his of fice late on a Fri day, a knock at
the door and in walks an im por tant cli ent bran -
dish ing a let ter with Bris bane City Coun cil let -
ter head. 

The prac ti tio ner, who suc cess fully han dled the
conveyancing on the cli ent’s prop erty two years be -
fore,  po litely seats his guest and be gins to read the
let ter. It states the prop erty has been iden ti fied as a
her i tage place of cul tural sig nif i cance and that the
owner has un til Mon day next to lodge a sub mis sion
re gard ing the list ing.

What then does the prac ti tio ner do? Af ter re as sur -
ing the cli ent that there was no such is sue at the time 
he pur chased the prop erty, the prac ti tio ner then
packs his brief case for a week end in the trenches,
pre par ing for bat tle on Mon day with the council.

But un der stand ing how the her i tage list ing pro -
cess oc curs within the ambit of the Bris bane City
Plan 2000 (City Plan), and what it ac tu ally means, is
half of the bat tle and may well be the sav iour of their
week end.1

This pa per pro vides back ground in for ma tion
which will aid in un der stand ing the her i tage list ing
and char ac ter hous ing des ig na tion pro cess, and the
sub se quent reg u la tion of such des ig nated prop er ties
within the ambit of the City Plan.

1 Her i tage list ings
Ad min is tra tion of her i tage list ings oc curs with

BCC’s Her i tage Unit, which is cur rently part of City
Plan ning, within the newly named City Pol icy and
Strat egy Di vi sion. In mid-1989 the coun cil es tab -
lished the unit to im ple ment the her i tage pol i cies of
coun cil.2 A pri or ity is to con serve places of the cul -
tural sig nif i cance to Bris bane.

The fore most point to note with her i tage list ings is
that state list ings oc cur un der the Queensland Her i -
tage Act 1992 and lo cal gov ern ment list ings oc cur
un der the re spec tive city or town plans. Nearly all
(apart from those most re cent ad di tions to the
Queens land Her i tage Reg is ter) state her i tage listed
places within Bris bane ap pear within the City Plan3

Her i tage Reg is ter.
Apart from reg u la tory as pects, the sys tems run

rel a tively in de pend ent of each other.4 Ini tially we
need to re cog nise that there are dif fer ent types of
pro tec tion within the City Plan. These in clude
straight her i tage list ings, ‘com mer cial char ac ter
build ings’ and ‘char ac ter houses in de mo li tion con -
trol pre cincts’.

This first sec tion dis cusses the pro cess of iden ti fi -
ca tion and en try onto the ‘Sched ule 1 Her i tage
Places of Cul tural Her i tage Sig nif i cance’ (Her i tage
Reg is ter), lo cated in Vol ume two Ap pen dix 2 of the
City Plan.

The City Plan Her i tage Reg is ter con tains about
2400 to 2500 in di vid ual list ings rang ing from rem -
nants such as sewer vent pipes to City Hall. The Her -
i tage Reg is ter is a Plan ning Scheme Pol icy as per Di -
vi sion 5 Chap ter 2 of In te grated Plan ning Act 1997
(IPA). It is as equally im por tant to en vis age the Her i -
tage Reg is ter as a dy namic doc u ment con stantly be -
ing up dated with places be ing re moved, en tered and
amended as re quired.

Those who turn to the reg is ter will see that it is or -
gan ised al pha bet i cally by sub urb and then by street.
Prop er ties that are also en tered onto the Queens -
land Her i tage Reg is ter are high lighted by shad ing.

ã

Her i tage,
char ac ter & 
Bris bane City 
Plan 2000 –
Iden ti fi ca tion, 
reg u la tion &
list ing

by Chris Rob ert son

heritage law

1 The pre de ces sor of City Plan, the

Bris bane Town Plan 1987, did have

her i tage list ings, mainly by area, and

these were trans ferred across in the City

Plan Her i tage Reg is ter.

2 The BCC Her i tage Unit is lo cated on

Level 11 of the Bris bane Ad min is tra tive

Build ing. Con tact phone: 07 3403 5048.

3 It is im por  tant to note here that all

IPA- com pli ant town plans should

re cog nise places that ap pear on the

Queensland Her i tage Reg is ter as per

s2.1.3A, ‘Core mat ters for plan ning

schemes’.

4 The re cent dis cus sion (2005) on the

re view Queensland Her i tage Act 1992

re leased by the state has mooted the

com bin ing of a num ber of as pects,

in clud ing list ing and ad min is tra tion, of

state and lo cal gov ern ment her i tage

mat ters, and in par  tic u lar the cre ation of

a sin gle reg is ter.
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The reg is ter is pre ceded by the Her i tage Reg is ter
Plan ning Scheme pol icy that out lines the cri te ria for
en try and pro cesses.

It is im por tant to take time to read this page as it
holds im por tant key ba sics. Sec tion 2, ‘Cri te ria for
en try in the Her i tage Reg is ter’ states that a place
may be en tered in Sched ule 1 if it meets one of the
listed cul tural her i tage val ues. (It should be noted
that in ap praisal and reg u la tion of places, gen er ally
the guide lines in the Burra Char ter5 are ad hered to).

Con tin u ing un der point 2 in the state ment,
“(W)when a ci ta tion is pre pared doc u ment ing these
char ac ter is tics (cri te ria), it should in clude:”, and
sec ondly un der point 3, “Pro cess for en try in the
Her i tage Reg is ter”, it states: “(C)ci ta tions need not
be pre pared prior to in clu sion of sites in the Her i tage 
Reg is ter.”6 Thus a place can be nom i nated for list ing
with out a ci ta tion be ing com pleted, so long as prima
fa cie it sat is fies at least one of the cri te ria for en try.7

In prac tice, if you are re quired to lodge a sub mis -
sion against a her i tage list ing (the pro cess is dis -
cussed be low) you must ad dress the grounds (cri te -
ria) upon which a po ten tial her i tage place has been
nom i nated. The cri te ria are gen er ally ap plied in the
property’s citation.

The first step then is to con tact the BCC Her i tage
Unit and ask for the ci ta tion on the prop erty, or in
the ev ery least the cri te ria that have been ap plied to
iden tify the place as a place of cul tural her i tage sig -
nif i cance. Un til you are sup plied with such in for ma -
tion, to gether with ad e quate time to re spond, the en -
tire pro cess should be put in abeyance.

It is im por tant to note that there are two lev els of
list ing, un like the state, where a prop erty must be of
cul tural her i tage sig nif i cance to the state. The City
Plan cri te ria re cog nise two lev els of im por tance –
local and city-wide. Thus you may see that un der
Cri te rion 1, “it is im por tant in dem on strat ing the
evo lu tion or pat tern of the City’s or lo cal area’s his -
tory”, a place may be of cul tural sig nif i cance to Bris -
bane City and/or the lo cal area.

The Her i tage Reg is ter as a plan ning scheme pol icy
re quires that any amend ment to it must fol low the
cor rect pro ce dure as out lined in IPA Sched ule 3.8

How ever, while the re quire ments in IPA only state
that to amend a plan ning scheme pol icy a pub lic ad -
ver tise ment con tain ing stip u lated in for ma tion in a
“news pa per cir cu lat ing gen er ally” is all that is nec -
es sary, the BCC has elected to, as a mat ter of pol icy,
no tify own ers di rect by let ter.9 But it is im por tant to
re mem ber this is not a re quire ment of IPA.

Fur ther, as a plan ning scheme pol icy the fi nal de ci -
sion whether to en ter a place on the Her i tage Reg is -
ter or not is the sole pre rog a tive of the elected rep re -
sen ta tives, coun cil lors. Nom i na tions for her i tage
list ing may be de rived through BCC sur veys, by

own ers or through in di vid u als or groups who feel a
place may be of cul tural sig nif i cance. The list ing gen -
er ally en com passes the prop erty’s Real Prop erty De -
scrip tion or where appropriate, part thereof.

The ac tual list ing pro ce dure within BCC is quite
com plex and time-con sum ing. Once a place has been
iden ti fied and nom i nated, pre lim i nary re search is
un der taken to as sess whether it should pro ceed fur -
ther.10 If it is as sessed that the list ing should not pro -
ceed, then the pro cess goes no fur ther.

If it is de ter mined that list ing should pro ceed to
the next stage, the place is then as sessed by the
BCC’s in de pend ent Her i tage Ad vi sory Com mit tee
(HAC).11 It is eval u ated against the cri te ria for list -
ing. If it is de cided not to pro ceed then again the pro -
cess re gard ing the par tic u lar prop erty goes no fur -
ther. If the HAC de cides the place is wor thy of list ing, 
the next step is to pres ent the rec om men da tions to
Coun cil’s Civic Cab i net, also re ferred to as the Es -
tab lish ment and Co-or di na tion Com mit tee.12 This
com prises the Lord Mayor and the six chairs of the
com mit tees of the coun cil. Once the place has passed
this as sess ment, it is then given to full coun cil as a
res o lu tion pro pos ing to amend a plan ning scheme
pol icy.13 

From this point the amend ment be comes the con -
sul ta tion stage.14 This in volves ad ver tis ing and the
send ing out of let ters as per the sce nario in the in tro -
duc tion. Sub mit ters have 20 busi ness days to lodge a
sub mis sion af ter the no tice is first pub lished.15 For
this rea son (and the pos si ble need for ex pert ad vice)
it is im por tant own ers do not ‘sit on’ let ters of no ti fi -
ca tion.

A sub mis sion must ad dress the list ing cri te ria
(thus the need for BCC to sup ply it) and in clude all
per ti nent in for ma tion that sup ports the sub mis sion. 
This may in clude ad di tional in for ma tion, both his -
tor i cal and ar chi tec tural, that will as sist in fur ther
eval u at ing the cul tural sig nif i cance of the place. In
ad di tion it is quite within the bounds of rea son to ar -
gue struc tural un sound ness and/or that the struc -
ture is ir re vers ibly al tered in that its her i tage in teg -
rity has been com pro mised.

Gen er ally it is ad vis able for the prac ti tio ner to
seek in de pend ent her i tage ad vice re gard ing a prop -
erty. While the her i tage pro fes sion within Bris bane
is a rel a tively small group, there is a num ber of
highly ex pe ri enced con ser va tion ar chi tects avail able 
to pro vide ad vice and eval u a tion. Above all, it is im -
por tant to re mem ber that each property is unique to
its own particular cir cum stances, thus the need for
specialist advice.

Such ar gu ments in a sub mis sion as fi nan cial hard -
ship on the owner/s are not ad min is tra tive is sues.
Coun cil of fi cers can only as sess a prop erty against
the ap pli ca ble cri te ria. While fi nan cial hard ship may 

5 The Burra Char  ter 1999: The Aus tra lia

Char  ter for Places of Cul tural

Sig nif i cance. (Bur wood: Aus tra lia

ICOMOS Inc.2000). But also note the

re cent Pe ter Mar quis-Kyle & Meredith

Walker, The Il lus trated Burra Char  ter:

Good Prac tice for Her i tage Places

(Bur wood: Aus tra lia ICOMOS. 2004).

6 This was not al ways the case. When City 

Plan came into force on Oc to ber 30,

2000, a ci ta tion was re quired prior to a

prop er ty be ing listed. This amend ment

be came ef fec tive on July 1, 2003.

7 A ci ta tion should doc u ment the

char ac ter is tics dis closed in the

ap pli ca ble cri te ria on the re spec tive

prop er ty. City Plan Vol.2. Ap pen dix 2,

p93. 

8 ‘Sched ule 3: Pro cess for mak ing or

amend ing plan ning scheme po lices’, IPA

pp369-72. Note there are three stages –

Pro posal, Con sul ta tion and Adop tion.

9 Ibid., Par t 2, p369.

10 An of ten-asked ques tion is why not get

the prop er ty own ers in volved at this

stage be fore pro gress ing to the for mal

stage. Fre quently they are, but there is a

need for con sis tency of ap proach as well 

as in put from elected rep re sen ta tives and 

for ini tial re search to be com pleted in

or der to ad e quately as sess and dis cuss

the mat ter with own ers.

11 HAC is com prised of elected

rep re sen ta tives (coun cil lors),

pro fes sion als within the

ar chi tec ture/her i tage fields, and

rep re sen ta tives form var i ous in ter ested

com mu nity groups and or gani sa tions.

12 It is im por  tant to con trast the HAC with

the State Her i tage Coun cil. HAC, un like

heritage law
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be ar gued, any de ci sion not to her i tage list on such
grounds is a pol icy de ci sion and thus is the pre rog a -
tive of the elected coun cil. The coun cil of fi cers ad -
min is ter ing the sub mis sion do, how ever, have a duty
to list fi nan cial hard ship as one of the grounds of
objection for the policymakers to consider.

One of the in ter est ing id io syn cra sies of IPA is that
a sub mis sion can also be made by in di vid u als and or -
gani sa tions, not only the own ers or con trol lers of a
prop erty. Thus an owner may lodge a sub mis sion
against a list ing and there may be oth ers that fa vour
the list ing. Once a sub mis sion is made, the staff of
the BCC Her i tage Unit pro cess the sub mis sions and
re spond to the points raised. For ex am ple, a point
may be raised that the struc ture has had such ex ten -
sive later al ter ations that its her i tage in teg rity has
been com pro mised. In such in stances an in spec tion
by an ar chi tect and his to rian will nor mally fol low to
as sess the ex tent of the al ter ations.

The pro ce dure then fol lows the ini tial as sess ment
pro cess, with all ad di tional in for ma tion be ing in -
cluded to al low HAC, the es tab lish ment and co-or di -
na tion com mit tee and coun cil to re as sess the po ten -
tial list ings in light of the sub mis sions made. Once
coun cil adopts the amend ments, there is usu ally a
pe riod of time be fore they come into ef fect.16

There are three fi nal points that prac ti tio ners
needs to keep in the back of their minds. Once the
ini tial list of places, at the com mence ment of the pro -
cess, has been adopted by the coun cil, only coun cil
may re move it from the pro cess. Thus, if a sub mis -
sion cor rectly de tails that a nom i nated struc ture is
struc tur ally un sound and it is as sessed as such by
coun cil of fi cers, then a rec om men da tion is made to
coun cil that the list ing should not pro ceed. The
usual course of ac tion is that rec om men da tions are
made when the fi nal list is pre sented to coun cil to
adopt as an amend ment to the plan ning scheme pol -
icy. But again coun cil is not bound to fol low the rec -
om men da tions.

Sec ondly, un like the state her i tage list ing pro cess,
there are no grounds for ap peal once the plan ning
scheme pol icy has been adopted.17 Nei ther is com -
pen sa tion au to matic.18

How ever, prac ti tio ners are not faced to tally with
brick walls. They need to con sider three pro cess op -
tions once a place ap pears on the reg is ter and the
amend ment has come into ef fect. Firstly, coun cil
may choose to make a pol icy de ci sion for a par tic u lar
rea son and re move the place from the Her i tage Reg -
is ter (this is ex tremely rare). Sec ondly, the owner of
the listed place may still lodge a de vel op ment ap pli -
ca tion. This may be done un der a su per seded plan -
ning scheme or un der the cur rent amended plan -
ning scheme pol icy. The for mer may lead down the
road of in ju ri ous af fec tion19 and the lat ter pos si bly to

a suit able ne go ti ated out come. If the de vel op ment
ap pli ca tion is re fused, then the mat ter may be ap -
pealed to the En vi ron ment and Plan ning Court and
thus, if ap pli ca ble, in cor po rat ing a chal lenge to the
va lid ity of the prop erty as a her i tage place. But em -
pha sis needs to be di rected to the in di vid ual na ture
of a par tic u lar prop erty, in clud ing the prop erty’s des -
ig na tion and po ten tial.

The third op tion, of ten sel dom con sid ered, is that
the prop erty owner can elect, af ter weigh ing up just
what ef fect the list ing will ac tu ally have, to do noth -
ing. Un less there are ma jor build ing works planned
on the prop erty, there are no oner ous main te nance
re quire ments.

Fi nally, even though coun cil has pro vided no tice of
the pro posal to amend the plann ing scheme pol icy, a
de vel op ment ap pli ca tion may still be lodged with
coun cil.20 There is noth ing to pro hibit the lodg ing of
a de vel op ment ap pli ca tion un der the cur rent plan -
ning scheme and plan ning scheme pol icy right up
un til the fi nal adop tion of the list as a plan ning
scheme amend ment. Coun cil may elect to, and this is 
the usual prac tice due to the de lay in print ing of the
amend ments, bring the amend ment into ef fect at a
later date.

It is im por tant to note the dif fer ence be tween
adop tion and ef fect.21 In this in stance, any ap pli ca -
tion lodged be tween the adop tion and the ef fect date, 
de pend ent of course on what reg u la tions are al ready
in force upon the prop erty, may well re ceive the Coty
principle treat ment.22

The stra te gic de ci sion as to whether and when to
lodge an ap pli ca tion will again de pend upon the col -
lec tive as sess ment of all the fac tors, in clud ing in ten -
tion of the own ers, con cern ing a par tic u lar place.
One of ten over-looked con sid er ation is that such a
list ing may well be of ad van tage to an owner. 

2 Reg u la tion of a her i tage-listed place
Un der the City Plan, the Her i tage Place Code, a

plan ning scheme, has at least on face value quite
wide ap pli ca tion. Ac cord ing to City Plan, the code
will “ap ply in as sess ing build ing work (in clud ing de -
mo li tion), reconfiguring a lot or op er a tional work on
a pre mises that in cludes a her i tage place or a pre -
mises ad join ing a her i tage place”.23

While this may seem rather all-en com pass ing, the
re al ity is that it is not. A brief run through this code
will clar ify this point.

Clearly a prop erty must be en tered in ‘Sched ule 1
Her i tage Places of Cul tural Her i tage Sig nif i cance’
City Plan iden ti fied by place, ad dress and lot and
plan num ber (this, of course, ex cludes the ad join ing
pre mises mentioned).

The sec ond para graph of fers the next ex clu sion
“where a ci ta tion pre pared by Coun cil in re sponse to

heritage law

the Her i tage Coun cil, has no leg is la tive

power. It is solely an ad vi sory

com mit tee.

13 ‘Par t 1. Pro posal Stage’, ‘Sched ule 3’

IPA. p369.

14 ‘Par t 2. Con sul ta tion Stage’, ‘Sched ule

3’ IPA. p369-70

15 Ibid., Par t 2 (2) (2).

16 Note the re quire ments of Sched ule 3,

‘Pro cess for mak ing or amend ing

plan ning scheme pol i cies.’ IPA.

17 A lodged ob jec tion may be ap pealed to

the Plan ning and En vi ron ment Cour t;

re fer s30(5) Queensland Her i tage Act

1992. p26.

18 Re fer Chapt 5 Par t 4 or see Chris

Rob er t son, ‘Com pen sa tion lost

Com pen sa tion Found: In ju ri ous af fec tion

and the In te grated Plan ning Act

lab y rinth’. Proc tor, April 2002, pp20-21

19 Ibid.

20 It is im por  tant to note that, un like s24 of

the Queensland Her i tage Act 1992, there 

is no pro vi sional list ing pro cess. A place

is not bound from the day of no ti fi ca tion. 

pp21-22.

21 Re fer to ‘Dic tio nary’, ‘Sched ule 10’

un der def i ni tion of ‘De vel op ment

ap pli ca tion (su per seded plan ning

scheme)’ IPA pp421-22.

22 Coty (Eng land) Pty Ltd v Syd ney City

Coun cil (1957) 2 LGRA 117 ac cepted in

Lewiac Pty Ltd v Gold Coast City Coun cil

1996 2 QdR 266.

23 ‘Her i tage Code’, ‘1 Ap pli ca tion.’

Bris bane City Plan 2000, Vol.1 Chap ter

5. p89.
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a de vel op ment ap pli ca tion does not sup port re tain -
ing the site on the Her i tage Reg is ter”. The most ob -
vi ous of these would be where a par tic u lar struc ture
was en tered on the Her i tage Reg is ter but has sub se -
quently been burnt down. The ci ta tion as pect ba si -
cally re fers to a re ap praisal and ob tain ing writ ten
clear ance from the coun cil.

Sec ondly, and this is quite ob vi ous, that where a
prop erty ap pears on the BCC Her i tage Reg is ter but
is also in cluded on the Queensland Her i tage Reg is -
ter, the Her i tage Place Code will not ap ply where the
work con sti tutes “ex cluded Work”.24

A dis tinc tion is made in the code be tween “build -
ing work” and “mi nor build ing work”. As with all
good gov ern ment plan ning schemes, the an swer will
not be found in one lo ca tion. Un der Def i ni tions in
Chap ter 3 of the City Plan, “Build ing Work” is “as
de fined in the In te grated Plan ning Act 1997, but ex -
cludes mi nor build ing work”. A lengthy def i ni tion of
“mi nor build ing work” and “mi nor de mo li tion
work” is pro vided in the above sec tion.25

Ba si cally the sce nario is this, if it is “mi nor build -
ing work”, then the level of as sess ment is ‘code’,
whereas if it is “build ing work”, as out lined in the
Her i tage Code, the level of as sess ment is ‘im pact’.
The dif fer ence can be ex am pled sim ply – un der “Mi -
nor Build ing Work” (with ref er ence to Sched ule 5 of
the Stan dard Build ing Reg u la tion 1993) “in a Res i -
den tial area (where not on a small lot)” in cludes “in -
ter nal build ing Works”.26

If this were im pact as sess ment, that would mean
that as per IPA re quire ments, an owner would have
to ad ver tise, with sub mit ters be ing given the right to 
ob ject, to in ter nal works they would be un der tak ing
on their res i dence.27 By mak ing it code assessable,
the only as sess ing that would be done is through the
coun cil, en sur ing the work main tains the her i tage
in teg rity of the place and that it was in deed mi nor
build ing works.28

As stated in the in tro duc tory quote, the Her i tage
Code is also ap pli ca ble on pre mises ad join ing a “her i -
tage place”. De spite this, the code goes on to limit the 
ambit of the ex tent of this state ment, in that:

1.5 Un less im pact as sess ment is re quired else -
where in the level of as sess ment ta bles, rel e vant
assessable de vel op ment on land ad join ing a Her -
i tage Place is sub ject to code as sess ment where it 
in volves:
• build ing work ex cept for a house . . .

The re al ity is that where the new de vel op ment (ad -
ja cent to a her i tage place) is re lated to a house, it is
not sub ject to the code, un less of course some other

fac tor trig gers the code or an other code within City
Plan.

How ever, all is not as sim ple as it sounds. In the In -
tro duc tion Sec tion of City Plan it states that the
codes may be “varied by the Lo cal Plans in Chap ter
4” 29 – for ex am ple, the City Cen tre Lo cal Plan. In
par tic u lar, re fer to Ap pen dix A, which lists sites al lo -
cated Trans fer able De vel op ment Rights (TDR).30

Es sen tially where coun cil was as sured of the con ser -
va tion of a her i tage place, a cal cu la ble and trans fer -
able site area was de fined and this TDR is able to be
trans ferred (sold) to an other site to en able greater
de vel op ment on a non-her i tage site.

Im por tantly, it should be re cog nised that there is
not to tal pro hi bi tion of de vel op ment on or ad ja cent
to a her i tage site. Ref er ence to the Per for mance Cri -
te ria and Ac cept able So lu tions sec tion of the Her i -
tage Place Code should be made.31 Un der 3.2 Per for -
mance Cri te ria and Ac cept able So lu tions, for each
pro posal put for ward the ac cept able so lu tion is a re -
port ac com pa ny ing the ap pli ca tion that “ . . . ver i fies
the pro posal has been pre pared in ac cor dance with
the Aus tra lia ICOMOS Char ter for the Con ser va -
tion of ‘Burra Char ter’ Places of Cul tural Sig nif i -
cance 1998”.32

Es sen tially, if an ap pli ca tion has such doc u men ta -
tion ac com pa ny ing it, is pre pared by an ex pe ri enced
con ser va tion ar chi tect and ad dresses the con ser va -
tion is sues con cern ing a her i tage place, then it is
highly likely the ap pli ca tion would pro ceed. How -
ever, as stated in Part I, the ap pli ca tion is sub ject to
im pact as sess ment and there fore sub ject to sub mis -
sions. A prop erly made sub mis sion/s may have a
bear ing on a de ci sion as to whether to ap prove the
ap pli ca tion or not.33

If an ap pli ca tion is re fused, what then should you
do? Re al is ti cally there are four op tions:
• Do noth ing; or,
• Ad dress any is sues the coun cil may have (a

pre-lodge ment meet ing may well point an ap pli -
cant in the right di rec tion prior to lodge ment of
the ap pli ca tion);34 or,

• De ter mine whether or not in ju ri ous af fec tion is
ap pli ca ble;35 or,

• Chal lenge the de ci sion to re fuse the ap pli ca tion.
If the fourth op tion is se lected, this will of course

be dependent on what type of de vel op ment is sought, 
and it is al ways per ti nent to re mem ber that each
her i tage-listed place is unique in its cir cum stances.

A chal lenge to an ap pli ca tion re fusal can be un der
a num ber of grounds, in clud ing that the place was
in cor rectly en tered onto the Her i tage Reg is ter; it is

24 The re al ity is that the Queensland

Her i tage Reg u la tion 1992 was re pealed

by s11 SL268 2003. Ref er ence should

now be made to the is sue of ex emp tion

cer  tif i cates as per Par t 5 Di vi sion 2

Queensland Her i tage Act 1992. How ever, 

it should be noted this does not to tally

ex empt lo cal gov ern ment ju ris dic tion

within an ap pli ca tion where the

ap pli ca tion in volves other plan ning

mat ters.

25 Chap ter 3 pp66-71. City Plan.

26 Ibid., p70.

27 Chap ter 3, Par t 4 IPA.

28 Re fer to the ta bles in Chap ter 3 and the

‘Her i tage Place Code’ in City Plan.

29 ‘1.1 How to Use the Codes’,

‘In tro duc tion’, City Plan. Vol.1 Chap ter 5. 

p3.

30 Chap.4 p417. TDRs were in tro duced in

c1989 shor tly af ter the Town Plan for the 

City of Bris bane 1987 was in tro duced.

While the prac ti cal ef fec tive ness of TDRs 

has al ways been ques tioned, about eight 

have been taken to date. Cur rently BCC

is un der  tak ing a CBD Masterplan and

these may be un der re view.

31 While spe cial sec tions within the code

have been set aside for places on or

ad join ing a place of spe cial cul tural

sig nif i cance to in dig e nous peo ple or a

place of nat u ral her i tage sig nif i cance,

gen er ally most ap pli ca tions con cern

de vel op ment on or ad join ing a her i tage

place.

32 This should read 1999. The Burra

Char  ter 1999: The Aus tra lia Char  ter for

Places of Cul tural Sig nif i cance.

(Bur wood: Aus tra lia ICOMOS Inc.2000). 

33 s3.4.9 ‘Mak ing A Sub mis sion (p124) and 

Sched ule 10’, ‘Dic tio nary’, ‘Prop erly

Made Sub mis sion’, IPA, pp434-435.

34 The BCC of fers lim ited as sis tance in the

form of ar chi tec tural ad vice and is go ing

to com mence grants (sub ject to

con di tions) to own ers of places which

ap pear on the BCC Her i tage Reg is ter.

35 See Chris Rob er t son, ‘Com pen sa tion

lost Com pen sa tion Found: In ju ri ous

Af fec tion and the In te grated Plan ning Act 

Lab y rinth’. Proc tor. April 2002 pp.20-21.

36 Struc tural sound ness is not spe cif i cally

re ferred to in the Her i tage Place Code.

How ever, valid ar gu ment could be made

that one may read into P4 of the

Per for mance Cri te ria un der 3.2.1 of the
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struc tur ally un sound and is not rea son ably ca pa ble
of be ing made struc tur ally sound.36

In deal ing with the in cor rect en try is sue, the prac -
ti tio ner should con sider two main points. En sure
that a copy of the ci ta tion, iden ti fy ing which cri te ria
the her i tage place sat is fies, is ob tained from the
BCC. An ex pe ri enced con ser va tion ar chi tect will be
able to ad vise whether list ing on the grounds de ter -
mined in the cri te ria may be sus tained.37 

This should have been com pleted in the re port
that ac com pa nied the de vel op ment ap pli ca tion.38

Sec ondly, they need en sure the prop erty was cor -
rectly en tered (as per Sched ule 3 IPA) onto the Her i -
tage Reg is ter.39

Fur ther grounds for chal lenge may be the cur rent
con di tion of the prop erty. This has been ex am ined in
two rel a tively re cent cases, Gould v BCC40 and
Armstrong v BCC.41 While not di rectly deal ing with
the Her i tage Place Code, both cases dealt with the is -
sue, among other things, of struc tural sound ness
and whether a struc ture is rea son ably ca pa ble of be -
ing made struc tur ally sound.42 Both judg ments un -
der stand ably dealt with the par tic u lar el e ments and
con di tions of each struc ture.

In Gould, an ap pli ca tion was made un der the old
Town Plan for the City of Bris bane (1987) s7.3.6.2.
(c) for a waiver based upon the fact that a Her i tage
and Char ac ter Build ing “is struc tur ally un sound
and not ca pa ble of be ing made struc tur ally sound”.
The BCC ar gued that while as pects of the an nexe (to
the sub ject build ing) were con sid ered “to be not
struc tur ally sound in the short term”, the “(H)house 
is of her i tage sig nif i cance and is struc tur ally
sound”.43

The over all con di tion of the build ing was as sessed
and ev i dence pro duced by both par ties. His Hon our
Quirk J ac cepted the ev i dence of the ap pel lants that
the build ing was not struc tur ally sound but stated
that the ques tion to be de cided was “whether the
dwell ing is rea son ably ‘ca pa ble of be ing made struc -
tur ally sound’ ”.44 Em pha sis was made on the word
rea son able.

His Hon our also dis tin guished be tween the need
to make the build ing struc tur ally sound and a “com -
plete and faith ful res to ra tion of a build ing to its orig -
i nal con di tion”.45

While ac knowl edg ing the im por tance of pres er va -
tion of her i tage and char ac ter build ings, his Hon our
ap plied the test of that of a “rea son able and pru dent
owner” in con sid er ation of ad vice as to whether to
choose be tween de mo li tion and “re in state ment of
struc tural sound ness”.46 In this in stance his Hon our

held that a rea son able and pru dent owner would re -
ject the lat ter and chose the for mer op tion.

Armstrong, while be ing an ap peal of a re fusal of an
ap pli ca tion to de mol ish a pre-1946 dwell ing un der
the “De mo li tion Code” of City Plan, re-ex am ined the 
is sue of struc tural sound ness and whether a struc -
ture is rea son ably ca pa ble of be ing made struc tur ally 
sound.47

In Armstrong, ev i dence was again given as to the
con di tion of the struc ture. In this in stance, his Hon -
our New ton J pre ferred the ev i dence of the re spon -
dent (BCC) to that of the ap pel lant as to the cost of
re pairs and in do ing so ap plied the test of Quirk J:

“I am sat is fied that a rea son able and pru dent
owner of the house at 40 Boyd Street would con -
sider that the ex pen di ture of mon eys ap prox i -
mat ing the es ti mate given by Mr Pope (builder)
to re in state the house to struc tural sound ness
would be mon eys wisely spent.”48

Gould was dis tin guished by his Hon our in Arm -
strong on the ba sis that the “house in ques tion had
long since passed be yond the point where it could, on
any rea son able and com pe tent as sess ment of its con -
di tion, be con sid ered to be struc tur ally sound”.49

One other com ment (which dis tin guished Gould
from Armstrong) is worth men tion ing here. His
Hon our New ton J com mented that the con di tion of
Armstrong’s house “had come about as a di rect re -
sult of a de ci sion taken by the ap pel lants in 1994 to
re strict main te nance to that of an es sen tial na ture
only”.50

Yet in Gould his Hon our Quirk J, ac cepted the
owner’s as ser tion that de te ri o rated con di tion of the
struc ture had come about “be cause it lacked the at -
ten tion needed over some 20 years prior to my own -
er ship”.51 This is de spite the fact that the owner in
Gould had pur chased the prop erty some 10 years be -
fore.

Clearly the con tri bu tion and ap proach of an owner 
to the con di tion of the struc ture can not be dis re -
garded if a prac ti tio ner is con tem plat ing such an ac -
tion.52 It is per haps with a touch of irony that Arm -
strong’s prop erty burnt down while un der go ing
ren o va tion! 

While any dis cus sion on each of the fol low ing cat e -
go ries could eas ily fill a book, and strictly speak ing
have a pe riph eral re la tion ship to her i tage, it is im -
por tant to un der stand not only these in di vid ual cat -
e go ries, but how they also fit into the broader pic ture 
with re gard to City Plan. It is pro posed to deal with
the ‘com mer cial char ac ter’ and ‘res i den tial de sign’
briefly.
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code in that struc tural sound ness and

whether the struc ture is rea son ably

ca pa ble of be ing made struc tur ally

sound is di rectly per  ti nent to the

con ser va tion of a her i tage place. Such

com ments would be ad dressed in the

re por t ac com pa ny ing the ap pli ca tion.

37 This is par  tic u larly so where a ci ta tion

not rec om mend ing the prop er ty re mains

on the Her i tage Reg is ter is sought – as

per the Her i tage Place Code.

38 For ex am ple, if the se lec tion cri te rion

iden ti fies the place as a rare type of

du plex in a cer  tain area, have this

ver i fied and en sure the place has in deed

re tained its her i tage in teg rity.

39 This is par  tic u larly rel e vant as the state’s 

EPA has elected to re move from the

Queensland Her i tage Reg is ter all

prop er  ties owned by the Com mon wealth

at the time of list ing and where they have 

since passed into pri vate own er ship,

moved to re-en ter them (re fer s52.1

Aus tra lian Con sti tu tion) Also re fer to Qld

Her i tage Coun cil v The Corp of the

Trust ees of the Ro man Cath o lic

Arch di o cese of Bris bane (2000) QCA

378.

40 Gould v BCC [2000] QPE 048.

41 Armstrong v BCC [2003] QPEC. 007.

42 It is ac tu ally dealt with in the De mo li tion

Code un der ‘5. Per for mance Cri te ria and

Ac cept able So lu tions’. pp70-71, City

Plan. This code, how ever, only has

ap pli ca bil ity to those build ings iden ti fied

in the De mo li tion Code. It ex cludes those 

places that fall within the ambit of the

Her i tage Place Code.

43 Gould v BCC [2000] QPE 048 at 4-5.

44 Ibid., p8.

45 Ibid., p9.

46 Ibid.

47 The ‘De mo li tion Code’ of City Plan is

dis cussed be low.

48 Armstrong v BCC [2003] QPEC at 16-17.

49 Ibid., p12.

50 Ibid., p10.

51 Gould v BCC [2000] QPE 048 at 3.

52 It should be noted here that there are,

apar t from the re quire ments in the

Build ing Act 1975 – spe cif i cally Par t 4,

s22, no wil ful ne glect pro vi sions in City

Plan nor the Queensland Her i tage Act

1992.
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3 Com mer cial char ac ter
‘Com mer cial char ac ter’ prop er ties have their own

reg is ter (a Plan ning Scheme Pol icy) within City Plan 
lo cated in Vol ume 2 Ap pen dix 253 in ad di tion to the
Com mer cial Char ac ter Build ing Code.54 The cri te ria
for en try on the ‘Reg is ter of Com mer cial Char ac ter
Build ing’ is that the prop erty is pre-1946 (this term
is ex plained be low un der Char ac ter Hous ing), has a
non-res i den tial gross floor area of less than 250m²
and is es sen tially your neigh bour hood cor ner shop.55

Two other points re gard ing com mer cial char ac ter
are worth not ing. The first is that build ings that es -
sen tially qual ify as com mer cial char ac ter but lie
within a multi-pur pose cen tre are ex cluded from the
Com mer cial Char ac ter Reg is ter.56

The sec ond point is that any pro posed change of
use within a com mer cial char ac ter build ing on the
reg is ter be comes self-assessable (ex clud ing res tau -
rants) pro vided the “Per for mance Cri te ria and Ac -
cept able So lu tions” within the Com mer cial Char ac -
ter Code are met.57 This is of fered as an in cen tive to
own ers for en try onto the reg is ter.

4 Res i den tial de sign
Brief men tion of the res i den tial de sign codes need

only oc cur at this stage as much of the char ac ter
hous ing is sues are dis cussed be low. Of note are the
following:
• The Res i den tial De sign – Char ac ter Code ap plies 

to “Res i den tial Ar eas in the De mo li tion Con trol
Pre cinct” (DCP). In a nut shell, this code ap plies
to both pre-1946 and post-1946 res i dences. The
idea is to con serve the pre-1946 hous ing char ac -
ter of DCPs while en sur ing new infill does not
de tract from the ex is tent char ac ter hous ing.58

• Res i den tial De sign – Low Den sity, Char ac ter
and Low-me dium Den sity Code. The pur pose
here is to re tain pre-1946 dwell ings and build -
ings built prior to 1900.59 

• Res i den tial De sign – Me dium Den sity Code &
Res i den tial De sign High Den sity Code. Spe cif i -
cally re fer to the per for mance cri te ria to re tain
build ings built prior to 1900.

5 Char ac ter hous ing
While ‘char ac ter hous ing’ has a some what lower

pro file than her i tage-listed places, char ac ter houses
are far more com mon.60 It is im por tant to un der -
stand the evo lu tion of char ac ter hous ing within
Bris bane, as this pro vides an in di ca tion of how the
cur rent con trols have been de rived.

The first in tro duc tion to char ac ter hous ing oc -
curred in Oc to ber 1995 when three de fined ar eas
were mapped. These were es sen tially the older sub -
urbs it was en vis aged that had de vel oped in pre-1940 
Bris bane.61

In ter est ingly enough, these con trols were all en -
com pass ing. That is, all de vel op ment ap pli ca tions
were tech ni cally within the ambit of this sec tion.
Once an ap pli ca tion was made, those res i dences that
were re garded as pre-1940 were as sessed as such.
Pol icy at this stage was that char ac ter houses must
be within a min i mum group of five.

The next jump came with the in tro duc tion of Bris -
bane City Plan 2000. Un der City Plan, char ac ter
hous ing has taken both an ex panded yet nar rowly
ap pli ca ble role. The trig ger plan ning mech a nism
and thus key for the re ten tion for char ac ter hous ing
is the De mo li tion Code.

To un der stand the ambit of this code and char ac -
ter hous ing, five points need to be con sid ered. The
first is that a char ac ter house must be within a De -
mo li tion Con trol Pre cent. Its def i ni tion, of ten re sult -
ing in con fu sion, is ex plained in the Stra te gic Plan
sec tion of City Plan:

De mo li tion Con trol Pre cincts are those lo ca tions 
in older sub urbs that con tain pre-1946 hous ing
with dis tinc tive ‘tim ber and tin’ ar chi tec ture.
A pre cinct con tains ei ther:
• a min i mum group of three houses, and at

least two-thirds of the pre cinct con tains pre-
 1946 houses62

OR
• A build ing built prior to 1900.

DCPs also con tain non- res i den tial build ings . . . 63

Sec ondly, the op er a tion of char ac ter hous ing was
ex tended to what has been softly termed pre-1946.64

This date is some what of an anom aly. The ac tual ref -
er ence is that the res i dence must not be sub stan -
tially con structed prior to 31 De cem ber 1946. If it is
con structed af ter this date then it is not clas si fied as
a char ac ter house.65 

Thirdly, the De mo li tion Code un der “1. Ap pli ca -
tion” pro vides the ex tent to which the code ap plies.
Gen er ally the code does not come into op er a tion
where mi nor de mo li tion work (as de fined in Chap ter 
3) ex tends to com mer cial char ac ter build ings, reg is -
tered board ing houses in de fined cir cum stances and
again where de mo li tion is assessable against the
code un der a lo cal plan.

It is also im por tant to note “2. Us ing the Code” ref -
er ence is made to which level of as sess ment is ap pli -
ca ble.66 In gen eral, it has a City Plan unique level of

53 At last count there were fewer than 1000

prop er  ties listed on the Reg is ter of

Com mer cial Char ac ter Build ings.

54 It should noted that the code clearly

states the code does not ap ply where the 

build ing is “sub stan tially de mol ished or

de stroyed” un less the new build ing is

re built with the same ar chi tec tural de tail,

char ac ter, floor area and set backs. City

Plan Vol.1. Chap ter 5 p59.

55 The qual i fi ca tion for en try is pro vided in

the Com mer cial Char ac ter Plan ning

Scheme Pol icy in City Plan, Vol.2,

Ap pen dix 2.p29.

56 This would ap pear to be a pol icy

de ci sion im ple mented by coun cil and it

is pre sum ably based around the ra tio nale 

that com mer cial char ac ter build ings

es sen tially re ceive the same

de vel op ment ad van tages (for example,

self-as sess ment) as build ings lo cated

within the mul ti -pur pose cen tres.

57 As stated in the Com mer cial Char ac ter

Build ing Code, ref er ence must be to the

level of as sess ment ta ble in Chap ter 3

and Lo cal Plans in Chap ter 4.

58 Ref er ence should be made to the

Res i den tial De sign Code – Char ac ter

Code and in par  tic u lar the ‘Per for mance

and Ac cept able So lu tions’ par t of the

code, as there is build ing work ex cluded

from the code.

59 For fur  ther dis cus sion on the build ings

erected prior to 1900, re fer to the

dis cus sion on the De mo li tion Code

within this pa per.

60 It is es ti mated that within Bris bane there

are 50,000-55,000 char ac ter houses.

61 These in cluded Wyn num, Sand gate and

an area that roughly en cir cled the wider

cen tral Bris bane area.

62 Note the im por  tant re duc tion from a

min i mum of five char ac ter houses within 

a group down to three.

63 Bris bane City Plan 2000. 4.2.2.4

‘Main tain ing Char ac ter’ Vol.1. Chap ter 2, 

p17-18.

64 There were a num ber of prac ti cal

rea sons for chang ing for this date. As

styles did not sub stan tially change

dur ing the war pe riod, it was felt many of 

these dwell ings con trib uted to the

streetscape. In ad di tion, as the first

com plete ex is tent set of ae rial pho tos of

Bris bane, the 1946 ae rial pho tos

pro vided a de fin i tive and re li able source
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as sess ment termed No ti fi able Code. This pro vides
for pub lic no ti fi ca tion (out lined un der “6. Pub lic No -
ti fi ca tion” of the code) which fa cil i tates pub lic com -
ment on the de vel op ment but al lows no submitter
ap peal rights, as would be the case for im pact as sess -
ment.

The fourth point is that the “Per for mance Cri te ria
and Ac cept able So lu tions” pro vide what a res i den -
tial build ing “must not have”, in or der for it to ex -
clude it self from the char ac ter pro tec tion con trols.
Briefly, these are that is it has been sub stan tially al -
tered and does not have the ap pear ance of be ing con -
structed in or prior to 1946, that an en gi neer ing re -
port states that the build ing is struc tur ally un sound
and is not rea son ably ca pa ble of be ing made struc -
tur ally sound, and that the build ing does not
contribute to the streetscape.

The fore most point with re gard to char ac ter hous -
ing is that it has at its cen tre con tri bu tion to the
streetscape. The De mo li tion Code and the out line
within the Stra te gic Plan in Chap ter 2 of City Plan
both re fer to what makes the unique char ac ter of the 
older sub urbs of Bris bane as de riv ing “mainly from
the to pog ra phy, ur ban lay out and ‘tim ber and tin’.”67

The above point has of ten been the mat ter of con tro -
versy where ar gu ments have been made that the
char ac ter is lim ited to the tra di tional Queensland
“tim ber and tin” home, im ply ing ex clu sion of other
styles such as brick and stucco.

How ever, two re cent cases pro vide fur ther il lu mi -
na tion with re gard to this ar gu ment. The first of
these is Berlese v Bris bane City Coun cil.68 This case
con cerned an ap peal against a re fusal for de mo li tion
of a pre-1946 dwell ing house at Anner ley. Coun cil ar -
gued that the sub ject house pos i tively con trib uted to
the tra di tional built char ac ter of the street. The ap -
pel lants ar gued the house was not a “re mark able
build ing wor thy of re ten tion”.69

While the ap peal was dis missed, his Hon our, Quirk 
DCJ, re marked that the word “re mark able” did not
ac tu ally ap pear within the De mo li tion Code and im -
por tantly held that:

“Nor is it, in my view, es sen tial that a par tic u lar
build ing should ex hibit each and ev ery one of the 
fea tures iden ti fied in the Code’s ex pla na tion of
‘tra di tional build ing char ac ter’.”70

In the re cent case of (2004) Razia De vel op ments
Pty Ltd, which was an other ap peal against a re fusal
by the coun cil to ap prove a de vel op ment for build ing
work, be ing the de mo li tion of a pre-1946 house; an
ex pla na tion of the term of “Tra di tional Build ing
Char ac ter”, which ap pears in the code, was un der -

taken and fur ther ex panded.71 In this in stance the
ap pel lants ar gued that the house, while hav ing “im -
por tant fea tures which dis tin guish it from the ‘aus -
tere’ post-1946 houses” and which did “pos sess
many of the fea tures of the inter-war house” did not
have the ap pear ance of a dwell ing con structed prior
to 1946.72

The re spon dents (Coun cil) ar gued that the house
rep re sented “a tran si tional style of Queensland
house with its roots in the style of the inter-war pe -
riod but fea tures which an tic i pate post-war hous -
ing”.73 Im por tantly, it was not dis puted that the
“street pos sessed tra di tional build ing char ac ter”.74

In this in stance, it was held by his Hon our, Skoien
J, that the def i ni tion of tra di tional build ing char ac -
ter within sec tion 4 of the De mo li tion Code “ . . . may
be seen as a use ful guide, it is only an ex pla na tion. It
is not, and does not pur port to be, a def i ni tion.”75 His
Hon our fur ther elab o rated:

“I do not read the Code as sug gest ing that ‘tra di -
tional build ing char ac ter’ de notes some type of
pro to type from which only mi nor de vi a tions of
style are per mit ted. To ac cept that would be to
ac cept that ar chi tects and build ers of the pe riod
were de void of flair, art istry, ex per i men ta tion
and in di vid u al ity.”76

Es sen tially these cases widen the ambit of the De -
mo li tion Code in that a char ac ter house need not sat -
isfy all the fea tures of tra di tional build ing char ac ter
to qual ify as a char ac ter house and that the type of
house may not be lim ited to the ac cepted style of
“tim ber and tin”. One fur ther mi nor yet im por tant
point is that within both these cases the court re fers
to the dwell ings more cor rectly as pre-1947.

The fifth, fi nal and per haps cur rently one of the
most im por tant and ex ten sive re cent changes to the
ambit of the De mo li tion Code is the ex ten sion of the
Code to cover pre-1900 build ings.77 Es sen tially the
only way a pre-1900 build ing will be able to be de mol -
ished, aside from it not be ing in a De mo li tion Con trol 
Pre cinct, is if an en gi neer ing re port is “sub mit ted
dem on strat ing that the build ing is struc tur ally un -
sound and not rea son ably ca pa ble of be ing made
struc tur ally sound”.78 Any ar gu ment with re gard to
streetscape or that the build ing is sub stan tially al -
tered where a pre-1900 build ing is con cerned (it is
pre sumed that its qual i fi ca tion is a build ing sub stan -
tially con structed prior to 31 De cem ber 1899) is su -
per flu ous.79

To the prac ti tio ner fac ing re fusal on these
grounds, the only op tions are struc tural un sound -
ness or dem on strat ing the build ing was not erected
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as to whether a house was con structed

prior to this date in con junc tion with the

BCC re cord keep ing mov ing from the old

Build ing Reg is ter en tries sys tem to

build ing cards at tached to in di vid ual

prop er  ties.

65 Un der the old pre-1940 scheme, the

cut-off date was that a prop er ty must not 

be sub stan tially con structed prior to

Jan u ary 1, 1940.

66 City Plan. Chap ter 3 & Chap ter 5 un der

the De mo li tion Code. p69. It should be

noted no ref er ence to ‘No ti fi able Code’ is 

made within IPA. How ever, as the City

Plan un der went a state in ter est check

and ap proval prior to its in tro duc tion,

cre ation of such a cat e gory is pre sumed

per mis si ble. Likely the ad di tional

op por  tu nity for com mu nity in put was an

im por  tant con sid er ation.

67 City Plan Vol.1. Chap ter 2, p17.

68 Berlese v Bris bane City Coun cil [2002]

QPEC 073.

69 Berlese v BCC at 5.

70 Ibid.

71 Razia De vel op ments Pty Ltd [2004]

QPEC 059.

72 Ibid., p8.

73 Ibid.

74 Ibid., p3.

75 Ibid., p7.

76 Ibid., p7-8.

77 Un der P7 of the ‘Per for mance Cri te ria

and Ac cept able So lu tions’ De mo li tion

Code. City Plan Vol.1. Chap ter 5, p71.
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78 Ibid. But for a dis cus sion on cases

rel e vant to struc tural sound ness and

rea son ably ca pa ble of be ing made

struc tur ally sound, re fer to Gould v BCC

[2000] QPE 048 and Armstrong v BCC

[2003] QPEC 007.
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be fore 1900.80 In each in stance spe cial ist ad vice is re -
quired.81 If it is the lat ter, then the ap pli cant may
well be faced with streetscape is sues. It is likely that
post-1900 el e ments of a build ing, where they can be
iden ti fied, may still not be able to be de mol ished or
al tered if the ad di tions are post-1900 but com pleted
prior to 1947, as they may con trib ute to the street -
scape and there fore are re quired to be re tained.

With the De cem ber 31, 1946, cut-off date es tab -
lished for pre-1947 char ac ter build ings within a DCP, 
in most in stances it is rel a tively easy, pri mar ily due
to ex is tent and ac cu rate BCC re cords at this time, to
es tab lish the ap pli ca tion date and thus the likely
con struc tion date of a build ing.

In prac tice, could an ar gu ment be suc cess fully
mounted by par ties that, as the in ten tion of the code
was to pro tect pre-1900 build ings, a struc ture pos si -
bly con structed af ter 1900 that has the ap pear ance
of a pre-1900 build ing, in the ab sence of a de fin i tive
date, should fall within the ambit of the code and
thus re ceive the same pro tec tion? That, how ever,
may be a decision for the courts to consider.

Prior to the in tro duc tion of the above pre-1900
per for mance cri te ria in the De mo li tion Code, the
only power to re tain pre-1900 build ings was that
within the res i den tial codes men tioned above. But
this re quired that an ap pli ca tion to de mol ish and to
build was made within the same ap pli ca tion. The al -
ter na tive op tion was to lodge a de mo li tion ap pli ca -
tion only, thus cir cum vent ing trig ger ing the res i den -
tial de sign codes and the dreaded pre-1900 re ten tion
clause.82

What then is the best ap proach re gard ing her i tage, 
char ac ter list ings and reg u la tion? Firstly, a phone
call to BCC Her i tage Unit to dis cuss in tended plans.
Then con sider all your op tions.Y

heritage law

80 Un like the pre-1946 char ac ter hous ing

date, the sources ex is tent to prove that a

build ing was erected af ter 1900,

de pend ing of course upon the build ing,

are not so readily avail able. In ad di tion,

there is no clear de fin i tive style fin ish

and star t based upon this date. Many of

the styles con sid er ably over lap. In shor t, 

be pre pared for in-depth re search on

your subject proper ty.

81 This of course does not mean in ju ri ous

af fec tion is not an op tion. Re fer Chap ter

5 IPA or see Rob er t son ‘Com pen sa tion

lost Com pen sa tion Found: In ju ri ous

Af fec tion and the In te grated Plan ning Act 

Lab y rinth’. Proc tor. April 2002 pp20-21.

82 Ref er ence should also be made to lo cal

plans in Chap ter 4 of City Plan. Some of

these lo cal plans have the re quire ment to 

have a “com mit ted pro gram” for build ing 

work on the site. For an ex am ple re fer to

City Plan, Vol.1. Chap ter 4 .p409

‘Gen er ally in ap pro pri ate’.
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