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T
he Le gal Ser vices Com mis sioner made
an ap pli ca tion to the Su preme Court
last year seek ing dec la ra tions as to the
proper con struc tion of Sec tion 48IC of

the now re pealed Queensland Law So ci ety Act
1952 for the pur pose of de ter min ing whether
a prac ti tio ner had over charged two for mer
cli ents.

On Sep tem ber 25, 2007, Chesterman J made
or ders to the fol low ing ef fect as the re sult of
that ap pli ca tion (Le gal Ser vices Com mis sioner 
v Demp sey [2007] QSC 270):

1. A dec la ra tion that dis burse ments and out -
lays paid from the prac ti tio ner’s trust ac count
in the pros e cu tion of their ac tions were dis -
burse ments as de f ined by s48IC of the
Queensland Law So ci ety Act 1952.

2. A dec la ra tion that the max i mum amount
of fees that the prac ti tio ner was en ti tled to
charge his cli ents in ac cor dance with the for -
mula spec i f ied in s48IC of the Queensland
Law So ci ety Act 1952 in cluded GST. 

3. A dec la ra tion that the re spon dent was not
en ti tled to charge his cli ents, or de duct from
their set tle ment mon ies, any amount in re spect
of GST he may have been li a ble to pay on the
sup ply of le gal ser vices to those cli ents.

The prac ti tio ner lodged an ap peal against
these or ders. On May 23, 2008, the Court of
Ap peal (Le gal Ser vices Com mis sioner v
Demp sey [2008] QCA 122) up held the or ders
made by Chesterman J.

Back ground
Sec tion 48IC ef fec tively capped the amount

that could be paid to a prac ti tio ner or firm in a
spec u la tive per sonal in jury mat ter to 50 per -
cent of the net dam ages avail able af ter re funds
and the pay ment of disbursements.

The cli ents ob tained lit i ga tion loans from an
in de pend ent lit i ga tion funder for the pur pose
of pay ing the dis burse ments in curred in their
spec u la tive per sonal in jury mat ters, the prac ti -
tio ner agree ing that he would only charge pro -
fes sional fees to the cli ents if their actions were 
successful.

The money ad vanced by the lit i ga tion funder 
was paid into the prac ti tio ner’s trust ac count.

Dis burse ments declaration
The def i ni tion of dis burse ments in Sec tion

48IC was that it was the to tal amount of dis -
burse ments the cli ent must pay, or re im burse,

to the practitioner or firm in re la tion to the
spec u la tive per sonal in jury mat ter (un der lin -
ing has been added for em pha sis).

It was the prac ti tio ner’s po si tion, af ter hav -
ing taken ad vice from se nior coun sel, that a
dis burse ment was only a dis burse ment for the
pur pose of Sec tion 48IC if it was paid by the
prac ti tio ner or firm from the prac ti tio ner or
firm’s own funds.

Ac cord ingly, in cal cu lat ing the max i mum
amount that could be paid to the prac ti tio ner
pur su ant to Sec tion 48IC, the prac ti tio ner did
not de duct from the gross pro ceeds amounts
paid for dis burse ments that were funded by the
litigation lender.

Chesterman J or dered, and the Court of Ap -
peal up held, that a dis burse ment is a dis burse -
ment for the pur pose of Sec tion 48IC, ir re spec -
tive of how it was funded.

GST declarations
Chesterman J or dered, and the Court of Ap -

peal up held, that:
• the GST Act im poses on the sup plier of

goods and ser vices (the prac ti tio ner) the ob -
li ga tion to pay GST from the amount re -
ceived for the sup ply of the goods and ser -
vices

• Sec tion 48IC capped the amount pay able for
the sup ply of the ser vices to 50 per cent of the 
net pro ceeds

• Con se quently the prac ti tio ner was obliged to 
pay the GST from the 50 per cent of the net
pro ceeds pay able to him for pro fes sional
fees.

Pres ent position
The Le gal Pro fes sion Act 2007 (LPA) com -

menced on July 1, 2007. Sec tion 347 of the
LPA re placed Sec tion 48IC.

The dec la ra tions are con sis tent with Sec tion
347 of the LPA, which clearly pro vides that a
dis burse ment is a dis burse ment ir re spec tive of
who pays it and the stat u to rily capped amount
is in clu sive of GST. 

Prac ti tio ners who in cor rectly
ap plied the 50/50 Rule

In a no tice sent to the pro fes sion in QLS Up -
date on May 27, 2008, Le gal Ser vices Com -
mis sioner John Briton ad vised the pro fes sion
that he re quires all law prac tices to re view their 
files and re fund cli ents any amounts charged in 
breach of the leg is la tion since No vem ber 6,
2003 (the date Sec tion 48IC came into ef fect).
The commissioner has since is sued guidelines
to this ef fect.

The com mis sioner’s guide lines, which can
be ac cessed from the com mis sion’s website –
www.lsc.qld.gov.au – un der the tab ‘Pol i cies
and guide lines’, pro vide, inter alia:

“As a gen eral rule, in the ab sence of any de mon -
stra ble fraud or dis hon esty, the Com mis sioner:
• “will be dis in clined to ini ti ate dis ci plin ary pro -

ceed ings in re la tion to breaches pres ently be -
ing in ves ti gated or con sid ered by the
Com mis sioner pro vided the law prac tices con -
cerned re view their files and re fund cli ents any
amounts charged in breach of the leg is la tion
since 6 No vem ber 2003 (the date Div 2A of Pt
4B of the of the Queensland Law So ci ety Act
came into op er a tion), to gether with in ter est at
the rate pre scribed on de fault judg ments (cur -
rently 10%);

• “will be dis in clined to ini ti ate dis ci plin ary pro -
ceed ings in re la tion to breaches which oc -
curred be fore 23 May 2008 (the date of the
Court of Ap peal’s de ci sion), pro vided the law
prac tices con cerned can dem on strate that
they have, prior to the al leged breaches com ing 
to the Com mis sioner’s at ten tion, re viewed
their files and re funded cli ents any amounts
charged  in breach of the leg is la tion since 6 No -
vem ber 2003 to gether with in ter est as out lined
above; and

• “will have no such dis in cli na tion and will ini ti -
ate dis ci plin ary pro ceed ings in re la tion to
breaches which oc cur af ter 23 May 2008.
“In short, the Com mis sioner ex pects law prac -

tices to re view their bill ing prac tices to en sure
they don’t bill their cli ents more than the amounts
they are en ti tled to charge un der the rel e vant leg -
is la tion and, if they have charged for and been
paid more than the amounts al lowed, to re fund
their cli ents for any such amounts charged to
them af ter 6 No vem ber 2003 with in ter est at the
rate pre scribed on de fault judg ments.”n

50-50 rule: Court of
Ap peal up holds decision

Aus tra lia China Le gal Group in tro duces Chi nese dig ni tar ies to Queensland: Queensland re gions Em er ald,
Rockhampton, Mackay, Bowen and Air lie Beach hosted a jour ney of dis cov ery for a group of high-pro file Chi -
nese dig ni tar ies last month.The Aus tra lia China Le gal Group Cen tral Queensland Tour aimed to build and en -
hance so cial and eco nomic re la tion ships be tween Queensland and China. The le gal group is an ini tia tive of
MacDonnells Law, which has had con nec tions with China for nearly 120 years. In 1889 MacDonnells was en -
gaged by the Hop Wah Syn di cate, a group of Chi nese farm ers, to es tab lish one of the first sugar plan ta tions in
north Queensland and a sugar mill (now the Mul grave Mill). Early cli ents also in cluded Chi nese mar ket gar den -
ers who en gaged MacDonnells to pre pare ag ri cul tural leases in the late 1800s.n


