














Applicability of the exceptional circumstances parole framework to all prisoners 

Section 176A of the CSA currently governs the deciding of exceptional circumstances parole 

(ECP) applications made by restricted prisoners. Clause 26 removes the reference to restricted 

prisoners, so that the section applies whenever any prisoner applies for an ECP order under 

section 176. 

The Bill broadens who is eligible to apply for ECP but does not change the test. The operative 

concept in the test is imminent death or incapacity. 

The term imminent confines eligibility to the very end of life, and excludes many compassionate 

cases including advanced terminal illness, serious chronic conditions that cannot be 

appropriately managed in custody. 

In addition, the amendments create a real risk that the exceptional circumstances pathway will 

come under materially increased pressure, without any corresponding increase in the Parole 

Board's resourcing or case-management capacity. This concern is sharpened by the Review 

findings that unnecessary delay and deferral in parole decision-making already contributes 

significantly to prison overcrowing and undermines the reintegrative value of parole. Instead, 

the Bill's amendments rework this framework in a way likely to increase demand on it, without 

the evidence base or resourcing analysis necessary to show that it can bear the additional 

weight. 

Amendments to the restricted prisoner framework 

Clause 9 changes the definition of a restricted prisoner to a person sentenced to life 

imprisonment. 

Clause 12 amends the existing discretionary and narrow framework with a mandatory 

requirement for the Board to make a restricted prisoner declaration of at least five years if it is 

given a restricted prisoner report by the chief executive. The President of the Board must decide 

the term of the mandatory restricted prisoner declaration ending on a day that is at least 5 years, 

but not later than 10 years, after the date of the declaration taking effect. 

The Society strongly opposes the proposed amendments for the following reasons. 

First, a sentence of life imprisonment, and the non-parole period or parole eligibility date fixed 

as part of it, represents the considered judgment of a court as to the punishment warranted by 

the offending. It is a longstanding and fundamental principle of the criminal law, that once 

judgment has been made and the sentence imposed, the punitive element of the offence is not 

to be added to. However, the proposed amendments to the existing restricted prisoner 

framework do exactly that. It will extend the period during which a person who has already been 

sentenced remains ineligible to apply to for parole. 

Secondly, the class of prisoners to whom the mandatory scheme will apply will be expanded. In 

turn, it can be expected that a proportion of mandatory and subsequent declarations will be 

challenged. In turn there will be corresponding administrative and resourcing consequences for 

the Office of the President presenting a risk of delay in existing parole processes. 

Thirdly, once a mandatory restricted prisoner declaration term ends, new section 175E permits 

the President to make a subsequent restricted prisoner declaration. This power arises 

repeatedly. The Bill does not contain any cap on the number of subsequent declarations that 
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