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Part 3.3 
(Trust Account Investigations) Investigation Policy 
 
Introduction 

A. The Legal Profession Act 2007 (the Act) at Part 3.3 sets out the obligations of law practices, 
practitioners and principals regarding trust money and trust accounts. One of the main purposes 
of Part 3.3 is to ensure that trust money is held by law practices in a way that protects the 
interests of persons for whom money is held. 

B. Breach of the obligations in Part 3.3 of the Act may, in appropriate circumstances, cause the 
Society to consider whether the responsible practitioner is a fit and proper person to hold a 
practising certificate and/or whether external intervention in the law practice is warranted. Section 
244 of the Act imposes the trust accounting obligations of a law practice upon its Principals 

C. The Act obliges the Society to monitor and enforce compliance with Part 3.3 of the Act. To meet 
this obligation the Society conducts what the Act calls Part 3.3 Investigations (see s263(5)), which 
are investigations into ‘the affairs of a law practice’. ‘The affairs of a law practice’ include: - 

(a) all accounts and records required under a relevant law to be kept by the practice or an 
associate or former associate of the practice; 

(b) other records of the practice or an associate or former associate of the practice; 

(c) any transaction:- 

(i) to which the practice or an associate or former associate of the practice was or is a party; 
or 

(ii) in which the practice or an associate or former associate of the practice has acted for a 
party. 

D. The Society conducts Part 3.3 Investigations of law practices in Queensland in accordance with 
s263 and Chapter 6 of the Act and this policy. 

E. The principal purposes of a Part 3.3 Investigation are:- 

(a) to ascertain whether the law practice complies with Part 3.3 of the Act; and 

(b) to detect and prevent defaults in relation to the law practice. 

Defaults are defined at s356 of the Act. They are a dishonest misappropriation of trust money or 
trust property. 

F. After completing a Part 3.3 Investigation a trust account investigator must give a report of the 
investigation to the Society (s264 of the Act). 

G. The power to consider Part 3.3 Investigation Reports given to the Society is delegated by the 
Council of the Society to its Professional Conduct Committee (PCC), Chief Regulation Officer 
(CRO), Manager, Trust Account Investigations (MTAI) and Team Leader, Trust Account 
Investigations (TLTAI). 
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H. If the Part 3.3 Investigation Report states that a breach of the Act has been committed or a default 
has occurred and the Society is satisfied that the breach or default is wilful or of a substantial nature, 
the Society may decide that the whole or part of the costs of carrying out the investigation is 
payable to the Society and may decide the amount payable (s265 of the Act). 

I. The power to make determinations under s265 of the Act is delegated by Council to the 
Professional Conduct Committee (PCC). 

J. This is Council’s Policy about Part 3.3 Investigations conducted by the Society. It outlines the 
process followed and what practitioners should expect from that Investigation. 

 

The Policy 

1. A Part 3.3 Investigation will be undertaken of a law practice if it is selected in accordance with 
the application of the risk-based assessment model. 

2. The risk-based assessment model considers the following criteria to determine whether a law 
practice will be placed into the Pool of investigations that may be performed each year: 

(a) Whether the law practice operates a trust account; 

(b) Gross fee income declared by a law practice for the annual issue of Professional Indemnity 
Insurance; 

(c) Whether the law practice is currently subject to external intervention in the form of 
Supervision; 

(d) The number of Principals operating the law practice; 

(e) Whether the law practice has been subject to a Trust Account Review or Investigation of 
Affairs in the previous 3 years; 

(f) Whether a new law practice has participated in a Trust Account Consultation (TAC); 

(g) If the law practice has ceased during the year; 

(h) Whether the Society has received information that suggests that trust money may not be 
protected; 

(i) If the law practice has returned a non-compliant result in its last Trust Account Review; 

(j) If the law practice has returned a non-compliant result in its last Investigation of Affairs 
and the Professional Conduct Committee has resolved that a follow-up investigation is 
necessary; 

(k) If the law practice commenced to operate in the previous 12 months; 

(l) Number and nature of complaints made to the Legal Services Commission regarding the 
law practice or its staff; 

(m) Whether the law practice has declared a taxation or superannuation debt; 

(n) Number and nature of breaches reported within the latest External Examiner’s Report for 
the law practice; 

(o) Whether the Principal of the law practice is also a Principal of another law practice; 

(p) Whether the law practice has Non-Legal Practitioner Directors. 

3. The Part 3.3 Investigation will investigate the law practice and report on any substantial or minor 
breaches of Part 3.3 and Part 3.4 of the Act and any best practice issues. 

4. Substantial and minor breaches are breaches of Part 3.3 and Part 3.4 of the Act. A substantial 
breach is one of greater weight in determining if satisfied the interests of those persons for whom 
trust money is held are protected. 
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5. Best practice issues are not breaches of the Act but are rather elements of good practice that 
in the course of the Part 3.3 Investigation have been found wanting. Best practices, while not 
required by the Act, minimise the risk that trust money will be dealt with inappropriately, 
intentionally or otherwise. 

6. The provisions, the breach of which are substantial breaches, are set out at Appendix 1. 

7. The provisions, the breach of which are minor breaches, are set out at Appendix 2. 

8. A list of what are best practices issues is set out at Appendix 3. 

9. A Part 3.3 Investigation takes two forms, a Trust Account Review (TAR) and an Investigation of 
Affairs (IOA). 

10. Each law practice selected for investigation will be allocated either a Trust Account Review 
(TAR) or an Investigation of Affairs (IOA). 

11. TARs will represent the department’s primary investigation activity and will be undertaken for 
the majority of practices selected as part of the annual investigation program. 

12. An IOA will be allocated to law practices that meet one or more of the following criteria: 

(a) Investigations requested by the Legal Services Commission (LSC); 
(b) Special investigations where information has been received by the Society that may suggest 

trust money may not be protected; 
(c) Follow-up investigations resolved by the Professional Conduct Committee (PCC); 
(d) Follow-up investigations resulting from a non-compliant TAR; 
(e) Supervised law practices at the request of the Manager, External Interventions; 
(f) Practices reporting five or more breaches in their most recent External Examiner’s Report 

(EER); 
(g) TARs escalated to an IOA during the course of the investigation; 
(h) Investigations of law practices that do not operate a trust account; 
(i) Randomly selected law practices (to ensure compliance with set allocation of resources to 

perform investigations). 

13. The prioritisation of law practices for investigation within the Pool will be determined having 
regard to a range of risk-based factors, including, but not limited to: 

(a) whether the investigation has been requested by the LSC; 
(b) whether information received through a complaint, notification, or other third-party source 

indicates that the law practice may not be adequately safeguarding trust money; 
(c) whether a follow-up investigation has been resolved by the PCC; 
(d) the number and nature of breaches identified in the law practice’s most recent EER; 
(e) whether the law practice lodged its EER outside the prescribed timeframe; 
(f) the law practice’s historical Trust Account Investigations risk rating assigned during the most 

recent investigation; 
(g) the number of irregularity notifications received under section 260; 
(h) the elapsed time since the law practice was last investigated. 

These criteria may be considered collectively, with the weighting of individual factors 
determined according to the assessed level of risk and the circumstances of each law 
practice. 
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14. A TAR is a limited, routine investigation of the affairs of the law practice. The scope of the 
investigation is limited to the review of trust records and will not usually involve review of client 
files. The time period relevant to the investigation will be limited to recent trust account records 
of the law practice, generally from the preceding four months. The purpose of the TAR is to 
check compliance with Part 3.3 and Part 3.4 of the Act, to detect any breaches or defaults, or 
best practice issues and to determine whether the trust account processes implemented by 
the law practice will prevent or minimise the risk of breaches or defaults by the law practice in 
future. 

15. An IOA is a broad investigation of the affairs of the law practice and will include:  

(a) a review of trust account records (where applicable); 

(b) a comprehensive review of the affairs of the law practice, including a review of the law practice 
general account and a selection of client files; and 

(c) if breaches or defaults were identified in the previous Part 3.3 Investigation, a review of the 
trust records since that investigation to determine whether any of those breaches or defaults 
have been repeated. 

16. For a law practice that does not operate a law practice trust account, the only Part 3.3 
Investigation is an IOA. The procedure for a First Part 3.3 Investigation of such a law practice 
commences at paragraph 24. Such law practices are subject to a Part 3.3 Investigation to 
ensure they are not receiving and improperly handling trust money, for example, by 
depositing trust monies into the general law practice account. 

 

The First Part 3.3 Investigation – TAR 

17. An Investigator will attend upon the law practice and conduct a TAR. 

18. The Investigator will complete a report for the Society of the TAR. That report will: 

(a) identify any breaches and, if applicable, how they ought to be remedied; 

(b) classify the breaches as substantial or minor; 

(c) identify any best practice issues; 

(d) identify what action must be taken to remedy the breaches and best practice issues; 

(e) provide a date for compliance; 

(f) make a reasoned recommendation having undertaken the weighting exercise of the breaches 
as to whether the law practice is compliant or non-compliant. 

19. A copy of the report will be provided to the law practice. 

20. The law practice will be requested to respond to the breaches and best practice issues raised 
in the report. 

21. The MTAI or TLTAI will consider the report and response and decide whether the law practice’s 
trust accounting is compliant or non-compliant. 

22. This determination is made by assessing the breaches identified in the report, giving more 
weight to substantial breaches than minor breaches and also taking into account any best 
practice issues in order to decide whether the report and response provides information upon 
which the Society can be satisfied the trust accounting of the law practice protects the interests 
of those for whom trust money or trust property is held. In order to make this determination the 
Society may need to make further inquiries of the law practice. 
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23. If the MTAI or TLTAI is satisfied the trust accounting of the law practice protects the interests of 
those for whom trust money or trust property is held; the law practice is compliant. The law 
practice will be so advised. 

24. If the MTAI or TLTAI is not satisfied the trust accounting of the law practice protects the interests 
of those for whom trust money or trust property is held; the law practice is non-compliant. The 
law practice will be subject to an IOA. 

25. The law practice will be advised: 

(a) that if wilful or substantial breaches of the Act are detected upon the IOA that the law practice 
might be liable to a costs order pursuant to s265 of the Act; 

(b) prima facie, if the IOA identifies that any breaches of the Act (substantial or minor) listed in the 
report upon the First Part 3.3 Investigation have been repeated since the report was given to 
the law practice, this is a basis for the making of an order for costs on the grounds of wilful 
breach. 

26. Principals of the law practice will be invited to undertake a TAC prior to the IOA to assist in 
developing appropriate procedures and processes to comply with the law relating to trust 
accounts. 

 

IOA 

27. An Investigator will attend upon the law practice and conduct an IOA. 

28. The Investigator will complete a report of the IOA. That report will: 

(a) identify any breaches and, if applicable, how they ought to be remedied; 

(b) classify the breaches as substantial or minor; 

(c) identify any best practice issues; 

(d) identify what action must be taken to remedy the breaches and best practice issues; 

(e) provide a date for compliance; 

(f) make a reasoned recommendation having undertaken the weighting exercise of the breaches 
as to whether the law practice is compliant or non-compliant; 

(g) if the IOA was conducted because the law practice was deemed non-compliant, state 
whether or not there have been any breaches of the type detected upon the previous 
investigation and whether those repeated breaches were committed before or after delivery 
to the law practice of the investigator’s report; 

(h) state any steps by the law practice to achieve compliance, including whether or not the 
invitation to take up the TAC was availed of and when. 

(i) paragraphs 25(g) and (h) do not apply to a law practice without a trust account. 

29. A copy of the report will be provided to the law practice. 

30. The law practice will be requested to respond to the breaches and best practice issues raised 
in the report. 

31. If the MTAI or TLTAI is satisfied on considering the report and response that the trust accounting 
of the law practice protects the interests of those for whom trust money or trust property is held, 
the law practice is compliant. The law practice will be so advised.  
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32. If the MTAI or TLTAI is satisfied on considering the report that the law practice is non-compliant:- 

(a) the law practice will be advised: 

(i) the report will be put to the PCC for consideration of whether the law practice is compliant 
or non-compliant; 

(ii) the PCC will consider whether to impose a costs order under s265 of the Act; and 

(iii) the likely costs payable to the Society if, calculated in accordance with Rule 24 of the 
Queensland Law Society (Administration) Rule 2005. 

(b) in the event that recommendations for anything other than a non-compliant outcome and 
follow-up investigation are made, the law practice will be requested to provide a submission 
to the PCC as to: 

(i) the breaches as set out in the report for attention, including evidence of any remedial action 
taken; 

(ii) whether the law practice is non-compliant; 

(iii) whether a costs order should be imposed under s265 of the Act; 

(iv) whether other recommendations should not be adopted. 

33. If the law practice does not provide a submission within the given timeframe, then the MTAI or 
TLTAI will present the report to the PCC. 

34. If the law practice provides a submission, the MTAI or TLTAI will include this with the report for 
the PCC (PCC Report) consisting of the investigator’s report, the response to the report by the 
law practice, an analysis of that response and a recommendation regarding whether a costs 
order under s265 of the Act ought to be made and whether the practice ought to be found 
compliant or non-compliant. 

35. The PCC will consider the PCC Report together with any submission received. 

36. If the PCC is satisfied the law practice is compliant then the law practice is to be so advised.  

37. If the PCC is satisfied the law practice is non-compliant then it may, depending on the 
circumstances: 

(a) recommend a follow-up investigation (IOA) at a time in the future ranging from immediately to 
within 12 months time; 

(b) recommend principal/s of the law practice to undertake the Trust Account Remedial Course 
(TARC); 

(c) advise Queensland Law Society Practice Support of the non-compliance so it might offer 
assistance to the law practice as deemed appropriate; 

(d) recommend to the law practice that its principal/s seek assistance of Queensland Law Society 
Practice Support; 

(e) recommend that an application for External Intervention into the law practice ought to be 
made having regard to the nature and/or history of the breaches; 

(f) refer the matter for consideration of the fitness of the principal/s to practice to the Executive 
Committee of Council; 

(g) make a costs order under s265 of the Act; 

(h) recommend that conduct disclosed in the PCC Report be referred to the Legal Services 
Commission or a relevant Police Service. 
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38. It is the Council’s expectation that if the PCC is satisfied the law practice is non-compliant then 
the above recommendations would be made.  

It is recognised however that the PCC may find circumstances exist to depart from the expected 
course. 

39. The law practice must be advised: 

(a) of the PCC’s decision and the reasons for it; 

(b) that any follow-up investigation will take place in the designated time; 

(c) that until the law practice is deemed compliant following a Part 3.3 Investigation, the 
decisions made by the PCC as a result of a further non-compliant investigation will take into 
account not only that instant investigation but all previous non-compliant investigations 
including and since the First Part 3.3 Investigation, as well as any efforts to improve 
compliance made by the law practice; 

(d) by an Information Notice in accordance with s265(3) of the Act if a costs order was made.  

 

The Follow-Up IOA 

40. In the designated time an Investigator will attend upon the law practice and conduct the Follow-
Up IOA. 

41. The same process set out at paragraphs 24 to 35 will follow in respect of this Follow-Up IOA. 

42. If the PCC decides the law practice is non-compliant after a Follow-Up IOA, then when deciding 
what action to take, it will consider the risk to trust money held by the law practice, the interests 
of the clients of the law practice and the nature and history of the law practice’s non-
compliance. This includes a consideration of: 

(a) previous non-compliant reports; 

(b) previous substantial and minor breaches; 

(c) whether previous substantial and minor breaches have been remedied and if so how; 

(d) whether there have been repeated or wilful breaches; 

(e) any steps taken by the law practice to address non-compliance, including whether a TAC or 
TARC has been undertaken. 

43. The PCC may then take any of the actions set out at paragraph 37. 

44. It is the Council’s expectation that absent any countervailing circumstances upon a non-
compliant Follow-Up IOA the PCC would make the recommendations listed. 

It is recognised however that the PCC may find circumstances exist to depart from the expected 
course. 

45. Reporting the determination of the PCC will be the same as the reporting set out at paragraph 
39 above. 

46. Any subsequent Follow-Up IOAs follow the steps outlined in paragraphs 40 to 45, above. 

47. Upon a law practice achieving compliance they recommence upon the next Part 3.3 
Investigation as a law practice subject to First Part 3.3 Investigation. 
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Application and Revision of Policy 

48. Application of the risk-based assessment model as outlined in paragraph 2 will be done on an 
annual basis to form a Pool of law practices to be selected for investigation. 

49. A law practice will be selected from the Pool for investigations in accordance with established 
priority criteria. 

50. This Policy will be reviewed regularly to ensure its ongoing effectiveness and relevance.  
 


